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QUESTIONS PRESENTED
1. The Hooksett, New Hampshire police received an anonymous 911 call reporting: “a drug dedl
gone bad at Kozy 7 Motel, Room 10. | think there isadead body in there.” Asaresult but
without any effort at corroboration, they knocked, ordered another person out of the room,
entered, and searched Mr. Champagne. There was no body, though there was evidence of

drug dealing. Should it have been suppressed?

2. Using acircular saw as a weapon would be obvious to neighbors of his cheap hotel room, and
could not be physically accomplished by Mr. Champagne who at the time of arrest was 53
years old, stood 5'8” tall but weighed just 117 pounds, had a plethora of health problems, and
was weakened by years of drug abuse. Wasit clearly improbable that the saw was a

“weapon” for purposes of sentence enhancement?

3. Isthe sentencing enhancement imposed because of the circular saw unconstitutional based on

this Court’s recent decision in Blakely v. Washington?



i
PARTIESTO THE PROCEEDING
Robert Champagne is aresident of the State of New Hampshire. Heis now incarcerated in
FCI Otisville, N.Y.
In the hotel room with Mr. Champagne was his co-defendant, Rodger Beaudoin.

Asthisisacrimina proceeding, the United States of Americawas the prosecuting party.
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REPORT OF OPINION
The opinion of the First Circuit Court of Appeals sought to be reviewed is reported at 362
F.3d 60 (2004), and is reprinted in the appendix hereto. Appx. at 1-10.
The opinion of the dissent is likewise reprinted in the appendix. Appx. at 11-24.
The decision of the New Hampshire District Court is unreported, but is reprinted in the

appendix hereto. Appx. at 25-30.

JURISDICTION
The judgment of the court of appeals was entered on March 26, 2004. The court of appeals
denied the defendants' Petition for Rehearing En Banc on April 22, 2004.
This Court has jurisdiction pursuant to 28 U.S.C. § 1254(1).

UNITED STATESCONSTITUTION
FOURTH AMENDMENT

The right of the people to be securein their persons, houses, papers, and effects, against unreasonable
searches and seizures, shall not be violated, and no Warrants shall issue, but upon probable cause,
supported by Oath or affirmation, and particularly describing the place to be searched, and the persons or
things to be seized.

UNITED STATESCONSTITUTION
SIXTH AMENDMENT

In al criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial
jury of the State and district wherein the crime shall have been committed, which district shall have been
previously ascertained by law, and to be informed of the nature and cause of the accusation; to be
confronted with the witnesses against him; to have compul sory process for obtaining witnessesin his
favor, and to have the Assistance of Counsdl for his defense.

UNITED STATES SENTENCING GUIDELINE
U.S.S.G. 81B1.1 APPLICATION NOTE 1(d)

“Dangerous Weapon” means an instrument capable of inflicting death or serious bodily injury. Where an
object that appeared to be a dangerous weapon was brandished, displayed, or possessed, treat the object as
a dangerous weapon.

UNITED STATES SENTENCING GUIDELINE
U.S.S.G. §2D1.1.(b)(1) & APPLICATION NOTE 3

If a dangerous weapon (including a firearm) was possessed, increase by 2 levels.
Application Notes:
The enhancement for weapon possession reflects the increased danger of violence when drug traffickers

possess weapons. The adjustment should be applied if the weapon was present, unlessit is clearly
improbable that the weapon was connected with the offense.
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STATEMENT OF THE CASE

At about 5:15 on the morning of July 24, 2001, Robert Champagne and his roommate,
Rodger Beaudoin, were waking up in their cheap hotel room in Hooksett, New Hampshire.
Unknown to them someone had called the emergency 911 system in nearby Manchester, and
falsely told the operator: “I would like to report a drug deal gone bad at Kozy 7 Motel, Room 10.
| think there is a dead body in there.”

The 911 operator notified the Hooksett police, which sent three officers. Upon arrival, they
found nothing amiss.

When the police arrived at the motel, they discovered no commotion, no sign of a

disturbance, nothing to indicate that a person had been shot or killed or wasin need of

emergency assistance. They did not look for a manager or others on the premisesto ask if

they had heard any disturbance in or around Room 10.

Appx. at 24 (dissent).

The men inside heard the police knock on the door, and Mr. Beaudoin opened the door just
enough to stick his head out. The police, however, ordered him all the way out.! As he complied,
two of the officers saw Mr. Champagne, the defendant here, reach for his valuables on the
dresser. They entered the room uninvited.

The third officer remained outside, searched Mr. Beaudoin, and discovered in his pockets a
small amount of cocaine, some paraphernalia, and a pocket knife. The two inside handcuffed Mr.
Champagne, searched him, and discovered on him some cocaine, paraphernalia, and a sum of
cash. Finally, the police looked for the reported body but there was none.

Based on these items, the State obtained a warrant, which lead to further evidence. The
police learned that Mr. Champagne’s business consisted of driving daily to Boston to buy crack

cocaine, and visiting nightly a series of Manchester barsto peddleit. Although the police found

no evidence that any drug sales took place at the Kozy 7 Motel, they did find an electric circular

TheDistrict Court recognized conflicting testimony among the officers regarding what precisdly was
said to Mr. Beaudoin and by which officer. The court found that whatever thewords used, the officers’ intent
was to compel Mr. Beaudoin from the room and to forcibly enter. Transcript of Suppression Hearing, Dec.
5, 2001, at 150-51, 196-98.
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saw whose safety-guard was disabled with duct tape.

After his motion to suppress evidence in violation of the Fourth Amendment was denied, Mr.
Champagne plead guilty to conspiracy and possession of cocaine with intent to distribute. In

addition, Mr. Champagne’ s sentence was enhanced because the court considered the saw a

weapon.

REASONS FOR GRANTING THISPETITION

I. Novel Amalgam of Fourth Amendment Doctrines

In affirming the District Court’s denial of Mr. Champagne' s motion to suppress, the First
Circuit did not contend that this case fits into any of the standard Fourth Amendment exceptions,
and it also disavowed that it was creating an “anonymously reported murder scene exception” to
the warrant requirement. Appx. at 9. Rather it ruled that because these facts fall into an
“intersection of several Fourth Amendment doctrines’ Appx. at 5, the seizure was justified. The
court wrote, “[t]his case does not . . . turn on the emergency doctrine alone but turns also on the
exigent circumstance of risk to the officers, arisk that justified telling Beaudoin to step out of the
doorway and is a justification for the Terry doctrine.” Appx. at 10.

[T]he most basic constitutional rule in this area is that searches conducted outside the

judicial process, without prior approval by judge or magistrate, are per se unreasonable

under the Fourth Amendment — subject only to a few specifically established and

well-delineated exceptions. The exceptions are jealoudly and carefully drawn, and there

must be a showing by those who seek exemption that the exigencies of the situation made

that course imperative. The burden is on those seeking the exemption to show the need

for it.
Coolidge v. New Hampshire, 403 U.S. 443, 454-455 (1971) (quotations, citations, and brackets
omitted) (emphasis added); see also, Minnesota v. Dickerson, 508 U.S. 366, 372 (1993)
(exceptions “well delineated”); Thompson v. Louisiana, 469 U.S. 17, 19-20 (1984) (exceptions
“well delineated”); Mincey v. Arizona, 437 U.S. 385, 390 (1978) (exceptions “well-delineated”);

Schneckloth v. Bustamonte, 412 U.S. 218, 219 (1973) (exceptions “well-delineated”); Katz v.
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United Sates, 389 U.S. 347, 357 (1967) (exceptions “well-delineated”).

Although the contours of the Fourth Amendment may be in flux, nothing in the law allows a
court to glom together elements from one exception with elements from another to sanction a
seizure that can be justified by none. The exceptions are supposed to be “well delineated.”

The dissent in this case noted:

the majority adopts a novel amalgam of Fourth Amendment doctrines that combines the

emergency exception doctrine, the traditional exigent circumstance of risk to the safety of

police officers, and the Terry doctrine to uphold the officers actions under the Fourth

Amendment. Absent from this analysis is any consideration of whether the command to

Beaudoin was supported by probable cause to believe that a criminal offense had been or

was being committed, or probable cause to believe that an individual’s life or safety wasin

danger within the defendants' motel room.
Appx. a 11 (dissent). Because “[t]his combination of Fourth Amendment doctrinesis an
innovation,” Appx. at 15 (dissent), this Court should grant certiorari to guide the First Circuit

back to established precedent.

II. Warrant Requirement Has no Exception for Anonymously Reported Murder Scenes

The majority opinion combined the doctrines of “exigent circumstances, emergencies, and
Terry-type temporary detentions.” Appx. a 5. The majority and the dissent seem to agree that
none of these doctrines alone, taken as delineated by law, can justify the seizure here.

* For an exigency exception, there was no probable cause of a crime being committed. Appx.
at 6 (majority); Appx. at 20 (dissent).

* For an emergency exception there was no probable cause of that an emergency was at hand.
Appx at 7 (majority); Appx. at 20-21 (dissent).

* For a Terry exception, this was not an on-the-street detention because here the police

ordered Mr. Beaudoin out of his place of residence. Appx. at 7, n.4 (majority); Appx. at 16

(dissent).

The mgjority and dissent also agree that Beaudoin and Champagne “were set up by the
anonymous tipster,” Appx. at 9 (majority) “who concocted a phony story about an emergency.”
Appx. at 23 (dissent).

As the dissent notes, the seizure here cannot be sustained without the invention of a new
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doctrine. Despite its protestations, the First Circuit has effectively created an anonymously
reported murder scene exception to the warrant requirement. ts holding that an uncorroborated
and undetailed 911 call provided cause to enter a person’s home cannot be squared with basic
Supreme Court precedents.

First, there is no murder-scene exception to the warrant requirement, Thompson v. Louisiana,
469 U.S. 17 (1984); Mincey v. Arizona, 437 U.S. 385 (1978), so there can hardly be an
anonymously reported murder scene exception.

Second, an uncorroborated anonymous tip is insufficient grounds for detention, even on the
street. Compare Florida v. J.L., 529 U.S. 266, 268 (2000) (anonymous caller reporting young
black male standing at particular bus stop wearing plaid shirt and carrying gun did not contain
sufficient indicia of reliability to justify search) with Alabama v. White, 496 U.S. 325, 329 (1990)
(anonymous tip reporting that woman would be carrying cocaine, and detailing what time she
would be leaving particular address, what type of car she would be driving, and her destination,
contained sufficient “predictive information” to be considered reliable).

The First Circuit’s holding is also out of step with other circuits that have reached the issue.
In Kerman v. City of New York, 261 F.3d 229 (2nd Cir. 2001), an anonymous caller told police
that a man at a certain address and phone number was off his medication, acting crazy, and might
have agun. Based only on that, the police entered the man’s home and detained him. The
Second Circuit held that although the danger was greater than in J.L., because it concerned entry
into a home, so wasthe privacy interest. The court thus found that without probable cause the
entry violated the Fourth Amendment.

Several circuits have upheld seizures based on 911 calls, but only when the call was not
anonymous, either because the caller self-identified, or because the police were able to identify the
caller by the use of telephone technology. United Satesv. Terry-Crespo, 356 F.3d 1170, 1174
(9th Cir. 2004) (caller identified himself); Anthony v. City of New York, 339 F.3d 129, 136 (2d
Cir. 2003) (caller 1D technology provided address of caller); United States v. Quarles, 330 F.3d
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650, 655 (4th Cir. 2003) (called identified himself and met with police), cert. denied, 124 S.Ct.
459; United States v. Richardson, 208 F.3d 626, 630 (7th Cir. 2000) (caller identified himself),
cert. denied, 531 U.S. 910; United Sates v. Cunningham, 133 F.3d 1070, 1071 (8th Cir. 1998)
(caller identified herself), cert. denied, 523 U.S. 1131.

Some courts have upheld seizures based on 911 calls when the police upon arriving at the
scene found corroborating evidence of an emergency. United Satesv. Jenkins, 329 F.3d 579,
580-81 (7th Cir. 2003) (police saw front door open and heard sounds of someone standing up and
faling down); United States v. Holloway, 290 F.3d 1331, 1332-33 (11th Cir. 2002) (anonymous
report of domestic violence and gun shots inside home; police discovered people on porch,
shotgun leaning against house, expended and live shotgun shells on picnic table and lawn), cert.
denied, 537 U.S. 1161; United States v. Mason, 966 F.2d 1488, 1492 (D.C. Cir. 1992) (911
report of shooting; at scene police saw person shot in the leg, area littered with shell casings, and
apartment door showed evidence of forced entry), cert. denied, 506 U.S. 1040.

The problem with the mgjority’ s decision in Mr. Champagne’s case is well summarized by the
dissent:

[W]hen the mgjority’ s amalgam of doctrines and its language of reasonableness are

probed, it concludes that an anonymous, uncorroborated call trumps the strong Fourth

Amendment rule that the police may not enter a private residence without probable cause

to do so. This proposition represents a new exception to the Fourth Amendment’ s warrant

and probable cause requirements that cannot be squared with traditional exigent

circumstances analysis or the emergency exception doctrine.”
Appx. at 20.

The First Circuit was obvioudly correct in stating that the police have a public duty to
investigate when there is a report of a dead person. But when the report is insufficiently detailed
or when there is no corroborating evidence on the scene, any evidence inadvertently discovered
cannot be used in a criminal prosecution.

This Court should grant certiorari because the First Circuit’s holding does not follow
established Supreme Court precedent and is out of step with the other circuits. Perhaps more

important, the First Circuit’s holding means that any jilted lover, uncompensated business
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associate, or officious neighbor, counting on a dutiful response to their anonymous 911 call, can
accomplish precisely what the language of the Fourth Amendment prohibits — police entering a
home without probable cause. Weeksv. United Sates, 232 U.S. 383 (1914) (“The security of
one's privacy againgt arbitrary intrusion by the police — which is at the core of the Fourth

Amendment —is basic to a free society.”).

[11. Implausible that Circular Saw Was a Weapon

The District Court imposed atwo-level sentence enhancement for possessing an electric
circular saw, which the court regarded as a“dangerous weapon.” U.S.S.G. § 1B1.1, application
note 1(d). To overcome the enhancement, Mr. Champagne must show it is “clearly improbable’
that the saw was a weapon connected to narcotics trafficking. U.S.S.G. § 2D1.1(b)(1),
application note 3.

That the saw was a weapon is implausible. Anyone who has used a circular saw knows they
are unwieldy instruments unless resting on the item to be cut, and too heavy to hold up for any
length of time unless one has strong-man arm muscles. Although not noted in its decision, the
court had before it the fact that at the time of his arrest, Mr. Champagne was 53 years old, stood
58" tall but weighed just 117 pounds, had a plethora of health problems, and was weakened by
years of drug abuse. PRE-SENTENCING REPORT at 2, 21. He was physically incapable of
brandishing a circular saw as a weapon.

Circular saws are noisy. Using it would wake everybody up, including the manager who lived
several doorsaway. The District court recognized the saw would be too noisy to make a good
weapon, and took judicial notice of the cheap construction of the Kozy 7 Motel.

Moreover, acircular saw without electricity would be useless, either as a weapon or a cutting
tool. The only evidence it was plugged-in came unsworn from the prosecutor who, upon being
asked by the court said, “1 believe it was, your Honor, I’d have to check with the law enforcement

officers.” Thereis no evidence asto how long the saw’swirewas. A casual viewing of circular
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saws at the local home improvement store reveals their wires run generally just afew feet, making
it implausible that the saw could be simultaneously plugged in and (if Mr. Champagne could heft
it) brandished as a weapon.

According to the Government, Mr. Champagne' s livelihood came from selling cocaine in
Manchester bars. There was no evidence he ever sold drugs in his Hooksett motel room, that he
had any quantity of drugs in the room beyond a small amount for personal use, that any customer
ever visited him there, or that he ever intended the saw as a weapon.

The court imposed the enhancement because it could find no other explanation for the saw’s
presence and because Mr. Champagne's criminal record prevented him from possessing a gun.
Appx. a 10. The saw had been duct-taped because Mr. Champagne had been using it to fix a
rusted portion of hiscar. Asit was established that he wasliving — and therefore keeping his
things — in the small motel room, a power tool modified for a particular task was not necessarily
out of place.

Accordingly, it is clearly improbable that the saw was a weapon because, although it had the
abstract potential to be used as aweapon given a hypothetical situation and a hypothetical
defendant, it could not physically be used as a weapon by Mr. Champagne in his hotel room at the
time of hisarrest.

Scores of cases interpreting “dangerous weapons’ under the sentencing guidelines address
guns and ammunition; few concern other objects. 1n the few non-gun cases, the item was either
actually used or brandished as a weapon, or was actually a weapon but like the unloaded gun
cases technically incapable of being used as a weapon. See United Satesv. Michael, 220 F.3d
1075, 1076 (9th Cir. 2000) (cell phone considered dangerous weapon where, in attempting to
steal vehicle to flee from officers, defendant “stuck the cellular phone into the truck owner’s back
and declared that he was holding agun”); United Sates v. Roach, 28 F.3d 729 (8th Cir. 1994)
(plastic explosive with detonator missing considered dangerous weapon); United States v.

Beckner, 983 F.2d 1380 (6th Cir. 1993) (car considered dangerous weapon where it was used to
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escape and it struck and bruised officer who was attempting to arrest defendant). See also,
United Satesv. Baldwin, 956 F.2d 643 (7th Cir. 1992), appeal after remand, 5 F.3d 241 (7th
Cir. 1993) (meat cleaver not enhance sentence because evidence did not show defendant
possessed it at time of drug offence); United States v. Garner, 940 F.2d 172 (6th Cir. 1991)
(clearly improbable that antique-style single-shot Derringer handgun used in connection with drug
offense).

This Court should grant certiorari to determine whether a weapon means an object that,
regardless of its hypothetical potential as a weapon, can be actually used by this defendant in this
stuation; or whether it means any potentially dangerous household item that seems merely out of

place.

V. Sentence Enhancement for Possession of a Circular Saw Violates Sixth Amendment
and isBarred by Blakely v. Washington

After the First Circuit affirmed Mr. Champagne's conviction and sentence, this Court decided
Blakely v. Washington, No. 02-1632 (U.S.S.C. June 24, 2004). The case isrelevant here because
Mr. Champagne has steadfastly maintained that the circular saw was not a weapon, but his
sentence was nonetheless enhanced based on his possession of it.

Even though Blakely is brand-new, several circuits have held that it applies to the federal
sentencing guidelines. United Sates v. Montgomery, No. 03-5256 (6th Cir. July 14, 2004);
United Satesv. Pineiro, No. 03-30437 (5th Cir. July 12, 2004); United States v. Booker, No.
03-4225 (7th Cir. July 9, 2004); see also, United States v. Penaranda, No. 03-1055(L) (2nd Cir.
July 12, 2004) (en banc) (certifying Blakely question to United States Supreme Court).

This Court should grant certiorari here, asit is an early and clear-cut opportunity to determine

the breadth of its Blakely decision.
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CONCLUSION

For the foregoing reasons, this petition for awrit of certiorari should be granted.

Respectfully Submitted,

Joshua L. Gordon

(Counsel of Record)
26 S. Man St., #175
Concord, N.H. 03301

www.Appeadsawyer.net
July 20, 2004 (603) 226-4225
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United States Court of Appeals
For the First Circuit

No. 02-1757

UNITED STATES OF AMERICA,
Appellee,

V.
RODGER BEAUDOIN,
Defendant, Appellant.
No. 02-1850

UNITED STATES OF AMERICA,
Appellee,

V.

ROBERT CHAMPAGNE,
Defendant, Appellant.

APPEAL FROM THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW HAMPSHIRE

[Hon. Paul Barbadoro, Chief U.S. District Judge]

Before

Lynch, Circuit Judge,
Siler,” Circuit Judge,
and Lipez, Circuit Judge.

William E. Christie, with whom Shaheen & Gordon was on brief, for appellant Rodger
Beaudoin.

Joshua L. Gordon for appellant Robert Champagne.

Terry L. Ollila, Assistant United States Attorney, with whom Thomas P. Colantuono,
United States Attorney, was on brief for appellee.

"Of the Sixth Circuit, sitting by designation.
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March 26, 2004

LYNCH, Circuit Judge. Thisappeal presentsinteresting questionsabout the application
of the Fourth Amendment when an anonymous tipster informs police that there is a dead body
in amotel room.

A seriesof eventscascaded fromthat tip, resulting in the arrests of Rodger Beaudoin and
Robert Champagne on various drug-related charges and a federal prosecution for conspiracy to
distribute cocaine and crack and for possession of crack with intent to distribute. 21 U.S.C. 88
841(a)(1), 846. Before trial, the defendants each moved to suppress al of the evidence that the
police had found in a search of them and their motel room, including knives, drugs, drug
paraphernalia, and large amounts of cash. After an evidentiary hearing, the trial court, in a
thoughtful opinion, denied their motions. The defendants pled guilty but preserved the right to
challenge the suppression ruling on appeal, which they now exercise. Champagne also appeals
from a sentence enhancement. We affirm both the denial of the suppression motions and the
sentence enhancement.

l.
Background Facts

The facts are taken from the suppression hearing, as found by the district judge, and
supplemented from the record.

At 5:15 in the morning on July 24, 2001, the Manchester, New Hampshire Police
Department informed the Hookset Police Department that a dispatcher had just received a 911
call during which an unidentified person reported “a drug deal gone bad at the Kozy 7 Motel,
Room 10" in Hooksett. The caller said “I think there isadead body in there,” and then hung-up
before any follow-up questions could be asked.

Three Hooksett officers, Sergeant Chamberlain and Officers Pinardi and Sherrill, were
immediately dispatched to the motel, about three miles away. Officer Pinardi understood that the
information was that “adrug deal [had] gone bad, during which a person was allegedly shot and
there was a dead body.” The call transcript itself contains nothing about a shooting, but Pinardi
heard the dispatcher conveying the information to Chamberlain. The motel was not upscale and
was the sort of place that police had visited before in connection with criminal activity.

The officers arrived severa minuteslater. They did not attempt to see the motel manager
to ask if therewas any unusual activity intheroom, but instead went straight to the roomthat the
caller had identified. The officers noticed that alight was onin Room 10, but that all of the other
rooms were dark. The curtain of the window to Room 10 was closed.

Theuniformed officers approached the room; Officers Pinardi and Sherrill took positions
on either side of the doorway, while Sergeant Chamberlain stood farther back on the opposite
side of the motel room’ swindow. Pinardi stood to theleft of the door for “officer safety reasons.”
Among other things, in that position he “would be able to see inside the room, see what was
going on, and also . . . be able to get out of theway if . . . the door . . . swung open.” Officer
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Sherrill instinctively stood in front of the door, but he moved to the right after Sergeant
Chamberlain told him to step away from the door. Sergeant Chamberlain chose a position to the
right of thedoor, by thewindow, to get “alittle concealment or whatever if something did happen
in the room, whether there was going to be a shoot-out or whatever.” He was concerned for his
own safety because of the report that there was a dead body in the room.

Chamberlain, with aview of the window, saw some movement behind the window, and
the officers heard some rustling from the room. Pinardi knocked on the door. A man (who was
later identified as Beaudoin) drew back the curtains of the window and peered outside toward
Chamberlain. Therewas sufficient light to seethe uniformed officers. Chamberlain thenidentified
himself and the others as Hooksett police officers and asked the man to go to the door so they
could speak with him. The man, Beaudoin, opened the door, but only wide enough so his face
could be seen. Both the interior door and an outer screen door were opened. Sergeant
Chamberlain could not recall if Beaudoin pushed the screen door entirely open, or if Beaudoin
pushed the screen door part way open and an officer held it open.

Officers Chamberlain and Pinardi presented dlightly varying accounts of what transpired
next. These differences prove to be immaterial. Officer Pinardi testified that once Beaudoin
opened the door, the officers explained to himthat they were investigating a crime and had heard
that someone had been shot in the room. Pinardi said that he then asked Beaudoin if he could
“just come out here” so the police could talk to him and that Beaudoin did so voluntarily.
Sergeant Chamberlain, however, testified that he asked Beaudoin to step outside so they could
talk to him, which Beaudoin did, and only then explained why the police were there. Either way,
Beaudoin stepped outside, leaving the door behind him sufficiently open so that Pinardi could see
inside the room. Whether Beaudoin felt free not to step outside is an open question.

Once Beaudoin was outside, Sergeant Chamberlain asked him if he was carrying any
weapons. Beaudoin said that he had a knife in his left rear pocket and started to reach for it.
Sergeant Chamberlain said that he would remove the knife, ordered Beaudoin to put his hands
on thewall, and proceeded to pat him down. During the pat down, Sergeant Chamberlain patted
Beaudoin's left rear pocket and felt three objects. an object that seemed to be a knife and two
long and hard cylindrical objects that he was unable to identify. Chamberlain reached into the
pocket and removed aknife, two glasstubes, and three plastic balls containing crack cocaine. The
glass tubes and crack cocaine were contained in one plastic bag. Chamberlain placed Beaudoin
under arrest and finished the pat down. He found $300 in Beaudoin's right front pocket.

While Sergeant Chamberlainwasfrisking Beaudoin, Officer Pinardi made eye contact with
a second man in the motel room, later identified as Champagne, through the open door. Once
Champagne saw Pinardi, Champagne hurried across the room toward the far wall and began to
shuffle through some items on top of adresser and to reach into his pockets. Pinardi thought it
odd that the man, upon seeing the police, did not come toward them to ask why they werethere.
Pinardi feared that Champagne was either searching for aweapon or trying to hide evidence, so
he and Officer Sherrill entered the motel room and directed Champagne away from the dresser
and toward the middle of theroom. Pinardi explained to Champagne that the officershad received
areport that therewasadead personinthe motel room. Champagne denied that there wasadead
body.

Pinardi asked Champagneif he had any weapons. Champagne, who wasnervous, said that
he did not, but Officer Pinardi saw that Champagne had a knife clipped to one of his pockets.
Pinardi removed the knife and conducted a protective frisk, holding Champagne's arms behind
his back. During the frisk, Champagne became increasingly fidgety and kept attempting to free
his hands to reach into the pockets of his pants. Pinardi patted Champagne’s right front pocket
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and felt several long, hard cylinders, which he feared could be small pen guns or knives.
Champagne became even more fidgety when Pinardi patted that pocket. When Champagne
refused to comply with Pinardi’ sinstruction to stop moving hishands, Pinardi and Sherrill pushed
him face down on the bed and handcuffed him. Pinardi told Champagne that he was not under
arrest but was being restrained so Pinardi could safely ascertain the nature of the situation in the
room. Officer Pinardi still had not looked in the bathroom and had no idea whether there was a
dead body inside.

Pinardi and Sherrill helped Champagne to his feet and asked him what was in his front
pocket. When Champagne said that he did not know, Pinardi stretched open Champagne’ s pocket
so he could see inside it. With the aid of a flashlight held by Sherrill, Pinardi saw several crack
pipes, which were the long cylindrical objects that he had feared were weapons, as well as a
substancethat later provedto be crack-cocaine. Pinardi seized theseitemsand continued hisfrisk,
finding yet more crack and awad of cash.

After completing these searches, the officers searched the rest of the motel room for a
dead body. When they did not find abody, the officersleft behind the contraband they had found
and brought Beaudoin and Champagneto the police station. Once asearch warrant was obtained,
the police returned to the motel room and took the contraband found in the searches, aswell as
additional drug paraphernalia, into police custody. They also found by the door a plugged-in skill
saw with its safety cover duct-taped up.

.
Procedural History

Each defendant wasindicted on charges of conspiracy to distribute cocaine and crack and
possession of crack with intent to distribute. 21 U.S.C. 88 841(a)(1), 846. Champagne was also
indicted on charges of obtaining proceeds from the distribution of crack. I1d. 8§ 853. Both
defendants moved to suppress all of the evidence that had been seized at or near the motel room,
including the drugs found on them and the contraband discovered inside the motel room. The
prosecution argued that the request that Beaudoin step out of the motel room doorway was
justified by exigent circumstances, suchasaTerry stop, and that the evidence subsequently found
was admissible under the inevitable discovery doctrine. Thetrial judge conducted an evidentiary
hearing on December 5, 2001. After hearing the testimony of Officer Pinardi and Sergeant
Chamberlain and reviewing atranscript of the 911 call and copiesof the policereports, the district
court judge denied both defendants’ motions. Thejudge held that the officers’ initial request that
Beaudoin exit his motel room and their later entry into the room were both justified by the
emergency assistance exceptionto thewarrant requirement because the officers could reasonably
have believed that a person inside of the motel room was in need of emergency aid.

The defendantsthen pled guilty to the crimescharged intheindictment, but reserved their
right to appeal the district court judge's denial of their suppression motions. Beaudoin was
sentenced to fifty-seven monthsin prison to be followed by four years of supervised release, and
Champagne, to 151 months in prison to be followed by five years of supervised release. In
sentencing Champagne, the judge imposed a two-point increase in his offense level based upon
his possession of the electric saw, which the judge deemed to be a dangerous weapon. U.S.S.G.
§2D1.1(b)(2).

1.
Analysis

A. Fourth Amendment Issue
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The ultimate conclusion on whether the police violated the Fourth Amendment is
reviewed de novo. Ornelasv. United States, 517 U.S. 690, 697 (1996). We defer to the district
court’ sfactual findings, which we accept. This case does not turn on any disputed issue of fact.

The Fourth Amendment protects people from unreasonable searches and seizures by the
government. A warrantless search involving an intrusion into someone’ s home is presumptively
unreasonable under the Fourth Amendment. Groh v. Ramirez, No. 02-811, 2004 U.S. LEXIS
162, at *15-*16 (2004); Steagald v. United States, 451 U.S. 204, 211-12 (1981). The
reasonableness of a search dependsentirely onthe context inwhichit takesplace; different Fourth
Amendment doctrines as to reasonableness have evolved to fit different contexts.

One set of variantsin these doctrinesis the degree of the privacy expectations involved.
For example, expectations of privacy in a commercial establishment are not strong. See New
York v. Burger, 482 U.S. 691, 700 (1987). Privacy expectationsin one’shome, by contrast, are
guite strong. See Groh, 2004 US LEXIS 162, at *15-*16; Kyllo v. United States, 533 U.S. 27,
40 (2001). As such, searches usually may not be made in a person’ s home unless the police have
obtained a search warrant based on probable cause. Paytonv. New Y ork, 445 U.S. 573, 586-87
(1980). By analogy, this rule is usually extended to searchesin a person’s hotel or motel room,
which isa sort of temporary home. See Stoner v. California, 376 U.S. 483, 490 (1964); United
States v. Bardacchino, 762 F.2d 170, 175-76 (1st Cir. 1985).

Another set of contextual variants are grouped under the doctrine of exigent
circumstances. The exigent circumstances usually recognized include: (1) risk to the lives or
health of the investigating officers; (2) risk that the evidence sought will be destroyed; (3) risk
that the person sought will escape from the premises; and (4) “hot pursuit” of afleeing felon. See
United Statesv. Tibolt, 72 F.3d 965, 969 (1st Cir. 1995).

Several courts have recognized another type of exigent circumstance: an emergency
situation in which police must act quickly to save someone's life or prevent harm. See United
Statesv. Holloway, 290 F.3d 1331, 1337 (11th Cir. 2002); United Statesv. Richardson, 208 F.3d
626, 630 (7th Cir. 2000); Seymour v. Walker, 224 F.3d 542, 556 (6th Cir. 2000); Tierney v.
Davidson, 133 F.3d 189, 196 (2d Cir. 1998); Wayne v. United States, 318 F.2d 205, 212 (D.C.
Cir. 1963) (Burger, J.). This court has not had occasion to address the emergency doctrine.
Recognition of some type of emergency doctrine is entirely consistent, though, with the logic of
thetraditional exigency exceptionsto the warrant requirement. Thiscourt implicitly said asmuch
in Bilidav. McCleod, 211 F.3d 166 (1st Cir. 2000), holding that “[w]arrantless entries are most
oftenjustified by ‘ exigent circumstances,” the best examplesbeing hot pursuit of afelon, imminent
destruction or removal of evidence, the threatened escape by a suspect, or imminent threat to the
life or safety of the public, police officers, or apersoninresidence” 1d. at 171 (emphasis added).
And the Supreme Court, in dicta, has said that the Fourth Amendment “does not bar police
officersfrom making warrantless entries and searches when they reasonably believe that aperson
withinisin need of immediate aid.” Mincey v. Arizona, 437 U.S. 385, 392 (1978).

In the end, this case involves the intersection of several Fourth Amendment doctrines,
most notably, those of exigent circumstances, emergencies, and Terry-typetemporary detentions
during investigations. Generally, under the emergency doctrine, there must be areasonable basis,
sometimes said to be approximating probable cause, both to believe in the existence of the
emergency and to associate that emergency with the areaor placeto be searched! 3W. LaFave,

A few courts have imported an “intent” requirement, demanding that the officers not be primarily
(continued...)
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Search & Seizure §86.6(a) (3d Ed. 1996); Peoplev. Mitchell, 39N.Y.2d 173, 177-78 (1976). The
analysis must be with reference to the circumstances confronting the officer, including, as one
commentator has put it, “the need for aprompt assessment of sometimes ambiguousinformation
concerning potentially serious consequences.” LaFave, supra 8 6.6(a); seealso Wayne, 318 F.2d
at 212 (Burger, J.).

The facts also raise the classic exigent circumstances situation, of arisk to the safety of
police officers; the officers were investigating areport of both drug activity and possible deadly
criminal activity intheroom. Traditional exigent circumstancesjustify awarrantless search when
there is reasonable suspicion that a person poses athreat to the lives or safety of police officers
and there is probable cause to believe that a crime has been committed. McCabev. Life-Line
Ambulance Serv., 77 F.3d 540, 545 (1st Cir. 1996); United Statesv. Tibolt, 72 F.3d 965, 969
(1st Cir. 1995); Hegarty v. Somerset City, 53 F.3d 1367, 1376 (1st Cir. 1995). But whether or
not probable cause for a crime exists, the inquiry determining the existence of an exigency is
essentially one of reasonable suspicion. SeeUnited Statesv. Soto-Beniquez, 356 F.3d 1, 36 (1st
Cir. 2003); United Statesv. Lopez, 989 F.2d 24, 26 (1st Cir. 1993).

Further, the government correctly suggeststhat the detention of Beaudoin was analogous
toaTerry stop. Terryv. Ohio, 392 U.S. 1 (1968). Terry stops, designed to protect police officers
in their investigations, may occur when there is reasonable suspicion to believe that criminal
activity isafoot, even where there is not probable cause to arrest. See United Statesv. Lee, 317
F.3d 26, 31 (1<t Cir. 2003) (warrantless investigatory stops are alowable if, and to the extent
that, police officers have reasonable suspicion of wrongdoing that isbased on specific, articulable
facts); LaFave, supra, 8 9.4; Floridav. Royer, 460 U.S. 491, 498 (1983). Reasonable suspicion
is aless demanding standard than probable cause. United Statesv. Golab, 325 F.3d 63, 66 (1st
Cir. 2003). Once the stop has occurred, an officer may search a suspect’s person for weapons
based on reasonable suspicion that the person is armed and dangerous. Terry, 392 U.S. at 27.2
When the officer suspects a crime of violence, the same information that will support an
investigatory stop will, without more, support a protective search. Id. at 33; United States v.
Scott, 270 F.3d 30, 41 (1st Cir. 2001). Defendants argue only that Terry does not justify a
command to step out of thedoorway. They do not arguethat Terry precluded the police, standing
outside and knocking, to ask the man (who opened the curtain) to go to the doorway to talk to
the police. Nor do they argue that Beaudoin went involuntarily to the door and opened it. So this
ismore like a Situation in which a person voluntarily stops, and then the police take reasonable
steps, during that temporary stop, to protect themselves during the questioning.

These doctrines are not firm-line tests. “The governing caselaw under the Fourth
Amendment does not yield very many bright line rules. Thisis not surprising since the ultimate
touchstoneisone of reasonableness. . . .” Joycev. Town of Tewksbury, 112 F.3d 19, 22 (1<t Cir.
1997).

1 :
(-..continued)

motivated by an intent to arrest and seize evidence. Subsequent Supreme Court case law, wethink, diminates

any such intent requirement in favor of a purely objective test. Whren v. United States, 517 U.S. 806, 813

(1996); Scott v. United States, 436 U.S. 128, 137 (1978); seeUnited Statesv. Richardson, 208 F.3d 626, 630

(7th Cir. 2000).

2Several courts have found that Terry does not justify intrusions into the home. See Lal onde v.
Riverside, 204 F.3d 947, 954 (9th Cir. 2000); United States v. Winsor, 846 F.2d 1569, 1577-78 (Sth Cir.
1988) (en banc). But thisissueis not beforeus-- theissue, as described below, does not arisefromanintrusion
into the home or motel room.
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When the police were informed of the anonymous call reporting both drug dealing and
a dead body, they were certainly justified in promptly going to the motel to investigate® Not
surprisingly, nothing visible at the motel either disproved the report nor particularly confirmed
it. As such, it was reasonable for the police, seeing alight on at 5:30 am. in the room that the
anonymous caller had identified, to assume that someone was in the room and to knock on the
door. Once the police heard movement in the room and saw someone open the curtain, it was
reasonable for themto ask that personto go to the door so they could speak with him. Seelllinois
v. Lidster, 124 S.Ct. 885, 890 (2004) (law enforcement officials can permissibly “seek the
voluntary cooperation of members of the public in the investigation of a crime”).

Beaudoin did not fully open the door in response to the officers request; rather, he
opened it just enough so that his face was visible. The officers could not see Beaudoin's hands,
nor could they see any part of the room that was within easy reach of the doorway. It is at this
point that the issue of officer safety arose. The relevant facts are those that were known to the
police at the time of the exigency. See Banks, 124 S. Ct. at 527. The police knew that a 911 call
had been made within the half-hour stating that both acrime (drug dealing) and a death (possible
crime) had happened in the motel room. If the phone report was true, the man in the doorway
probably was involved in either or both of the reported activities and might even be a murderer;
the man might well be armed and might have companionsin the room. The association between
drug dealing and gunsiswell known. The officers could not verify that the man was not armed
because of the way he had opened the door, nor could they tell if he had aweapon close at hand.
The partially opened doorway to the small motel room was not a safe place for the police to
investigate whether the man was armed, in this situation. Additionally, the officers had heard
noisesfrominside the room and thus had reason to suspect that at least one other person besides
the man at the door was inside.

In the end, this case turns on whether it was reasonable for Sergeant Chamberlain to ask
Beaudoin to step out of the doorway.* It mattersnot, inthese particular circumstances, whether
the request was in essence a command. We will assume arguendo that Beaudoin did not feel free
toignoretheofficers summons. We aso assumearguendo that the statement to Beaudointo step
outside was a“seizure,” though thisis not free from doubt.> Theissue is whether the command
was justified under the combination of the three doctrines. The Fourth Amendment question is
not whether Beaudoin acted reasonably that morning; the question is whether the officers
response to Beaudoin's actions was reasonable in context. Nor is the issue whether the officers
had probable cause to arrest Beaudoin and enter the room based solely on the anonymoustip; we
need not decide that. See Floridav. J.L., 529 U.S. 266, 270-71 (2000).

There may, of course, be exigent circumstances posing athreat to officers and justifying

*Themotel was familiar to the police; they had been called therebeforein criminal matters. Drug deals
in Maine motel rooms have certainly happened before. See, e.g., United States v. Julien, 318 F.3d 316, 318
(1st Cir. 2003).

“This is not, then, an issue of a search inside of a person’s home or motel room or of the arrest of a
person in adoorway. |ndeed, evenin thesituation of arrests pursuant to warrant in the doorways of homes, the
law is not clearly defined. In the context of doorway arrests, a more serious intrusion than here, this court has
noted “[t]he Supreme Court cases, with Steagald at one pole and Santana at the other, do not definitively
resolve [the issug]. Even a quick review of lower court cases reveals that thereis no settled answer as to the
constitutionality of doorway arrests.” Joyce v. Town of Tewksbury, 112 F.3d 19, 22 (1st Cir. 1997).

°Consider, for example, if Beaudoin had already |eft the doorway and the officer simply instructed
Beaudoin to step closer to him.
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reasonable responses even in the absence of probable causeto arrest. The notionisabhorrent that
police who are investigating a crime and suddenly find themselves at risk are precluded from
acting reasonably in response to that risk merely because they have not yet established probable
cause to make an arrest for a crime. Finally, the question presented here is not whether the
anonymous tip alone, absent any risk of injury to the officers, justified the command to step out
of the doorway. Nor is any abstract issue raised about the application of Terry to personsin
doorways absent the emergency and exigent circumstances present here.

As the Supreme Court has emphasized, determining whether the officers actions were
reasonablein the context of exigent circumstancesrequiresbalancing the need for the warrantless
search or seizure against the harmto theindividual whose privacy is being intruded upon in light
of all the circumstances. See United Statesv. Banks, 124 S. Ct. 521, 525 (2003) (whether exigent
circumstances justify police action depends on a reasonableness inquiry based on the totality of
the circumstances). Courts engaging in this balancing must be wary of overlaying a“categorical
scheme on the general reasonableness analysis’ and thus “distort[ing] the ‘totality of the
circumstances principle, by replacing a stress on revealing facts with resort to pigeonholes.” 1d.
at 528.

Here, the harmto Beaudoin in being commanded (assuming he was commanded) to step
out of thedoorway of hismotel roomwasrelatively small. The police did not order Beaudoin out
of thedoorway until he had voluntarily opened the door and spoken with them. To the extent this
was a seizure, it was more akin to the temporary detention involved in a Terry stop. The police
did not enter the motel room here, but merely told (or perhaps, requested) Beaudoin to step
outside of his doorway. This is entirely in keeping with the basic rationale of Terry: a brief
“seizure” in these circumstances protected police safety and facilitated the investigation while
minimizing theintrusiveness of the invasion on Beaudoin’ s privacy. We do not say that Beaudoin
relinquished al expectations of privacy merely by opening hisdoor; still, it waslessintrusive for
the police to tell him to step outside at that point than it would have been if Beaudoin had not
himself come partially outside by opening the door. Cf. U.S. v. Santana, 427 U.S. 38, 42 (1976)
(there is no expectation of privacy in the doorway to one’s home because one is knowingly
“exposed to public view, speech, hearing, and touch as if [one] had been standing completely
outside [one' 5] house”).

A police command to step out of the opened door of one's motel room is, nonetheless,
anon-trivial invasion of privacy. But balanced against the objective safety concernsof the officers
here, and inlight of the call about an emergency, it wasreasonable. SeeUnited Statesv. Sargent,
319 F.3d 4, 10-12 (1t Cir. 2003) (officers had reasonable suspicion of danger in executing a
search warrant at an apartment that they knew contained drugs and numerous kniveswhen there
was a five-second delay between the police announcement of their presence and the opening of
the door); United Statesv. Bartelho, 71 F.3d 436, 442 (1st Cir. 1995) (noting the importance of
the police officers safety in the exigent circumstances analysis).

Telling Beaudoin to step outside was an effective way for the officers to alleviate their
significant safety concerns. First, it assured the officers that Beaudoin was not holding aloaded
gunin hishands and that he was not within easy reach of aweapon. Second, it allowed the police
to ask Beaudoin some guestions while putting some distance between themselves and other
persons potentially in the room. Finally, asking Beaudoin out of the room allowed the police to
perform a pat down unhindered by a door frame and to subdue Beaudoin if necessary.

Anargument may be madethat therewerealternativesavailableto the police. Theofficers
could have attempted first to contact the motel manager or to telephone to see if there were
people inside of the room. But most of those aternatives were available several steps earlier in
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the process and were hardly required. Realistically, they were no longer available once Beaudoin
opened the door as he did. There is also a suggestion that the officers should not have asked
Beaudoin to step out of the doorway at all once he opened it; they should have smply retreated
fromthearea. The officershad reasonsto fear being shot if they retreated. The police would have
been foolish either to back away or to turn their backs on Beaudoin. For the officersto ascertain
whether he had weapons, inlight of the information they had, was eminently sensible. Moreover,
delay risked the life of the person in the room reported to be dead, if there were such a person.

None of the officers actions after Beaudoin stepped out of the doorway justifies
suppressing the evidence. Once Beaudoin stepped out of the doorway, it was reasonable for the
officersto ask him if he had a weapon. And when Beaudoin said that he had a knife and reached
for his pocket, it was reasonable for the officersto do a quick pat down. After finding the knife
and two drug pipes, it was reasonable for them to enter the room, given the information about
the drug deal and the dead body.

The fact that the other two officers had not waited long before entering the room and
frisking Champagne (while Beaudoin was questioned and frisked outside) need not be addressed
inthesecircumstances. Under theinevitable discovery doctrine, the officerswould inevitably have
entered theroomand frisked Champagne once the results of frisking Beaudoin were known. And,
inevitably, they would have arrested him, once they found what was in his pockets. See United
Statesv. Scott, 270 F.3d 30, 42 (1st Cir. 2001). Thisiswhat the district court concluded and we
agree. Had Beaudoin not had drugs and aweapon on him, this court would be faced with amuch
different question about the police entry into the room.

Oneessential purposeof the Fourth Amendment isto impose astandard of reasonableness
on the exercise of discretion by the police in order to safeguard “the privacy and security of
individuals against arbitrary invasions.” Delaware v. Prouse, 440 U.S. 648, 653-54 (1979)
(internal quotation marks omitted). This is distinctly not a case in which the raw question is
presented of whether police may barge into someone’ s home or even motel room merely based
onthereceipt of atip that thereisadead body inside. The concernsraised by such ascenario are
very serious. Anonymoustips, without more, do not justify free-wheeling police action. J.L ., 529
U.S. at 270. It is easy for someone to make an anonymous 911 call to the police with a false
report of a dead body in a room in order to set up the people in that room. This case shows
exactly that: Beaudoin and Champagne were set up by the anonymoustipster. Equally, though,
society expects police to investigate reports of dead bodies, and to do so promptly. The
reportedly “dead” body might yet be alive and prompt action could save the person. See Wayne,
318 F.2d at 212 (“Acting in responseto reports of ‘ dead bodies,” the police may find the ‘ bodies
to be common drunks, diabeticsin shock, or distressed cardiac patients. . . . Even the apparently
dead often are saved by swift police response.”).

Fourth Amendment analysisisrenownedly fact specific; astep-by-step analysisisinherent
in the claim. Defendants, ably represented by counsel, argue that the court should not do a
step-by-step analysis of the officers actions, but should back up and instead take alook at the
entire picture. Courts must do both. There may indeed be rare cases where the entire picture
revealsthat the reasonableness of each succeeding step was so marginal that anoverall conclusion
of unreasonableness is warranted. Still, defendants’ disavowal of a step-by-step approach relies
too much on doctrinal categories, and not enough on the facts of the case. The Supreme Court
expressy disapproved of such an approach in Banks, 124 S. Ct. at 528.

We emphatically do not create an anonymously reported murder scene exception to the
warrant requirement, nor do we adopt a broad emergency aid doctrine, as defendantsfear. There
arevalid concernsabout the harmto Fourth Amendment interestsfrom agenerousinterpretation



Appendix p.10

of the emergency doctrine as an exception to the warrant requirement. This case does not, inthe
end, turn on the emergency doctrine alone but turns also on the exigent circumstance of risk to
the officers, arisk that justified telling Beaudoin to step out of the doorway and is ajustification
for the Terry doctrine. From that, all else followed.

B. Sentencing Issue

Champagne appeals the district court’s two-point increase in his offense level for
possession of a dangerous weapon. He contends that it was clearly implausible that the circular
saw found in the motel room could have been used as aweapon because it was unwieldy and had
to be plugged in to be operational. The district court judge was required to impose the
enhancement if the defendant possessed a dangerous weapon “unlessit [was] clearly improbable
that the weapon was connected with the offense.” U.S.S.G § 2D1.1(b)(1), cmt. n.3 (2003). Our
review isonly for clear error. United Statesv. Picanso, 333 F.3d 21, 25 (1st Cir. 2003).

Champagne’ sarguments do not demonstrate clear error. The safety cover of the saw was
duct-taped so the saw’ s blade could be engaged more easily. And the incongruous presence of
the saw in amotel room must be considered in conjunction with the fact that Champagne, as a
convicted felon, knew that he could not lawfully possess a weapon. Under these circumstances,
the district court did not commit clear error in applying the sentencing enhancement for
possession of a dangerous weapon.

V.
Conclusion

The denials of the defendants motionsto suppressareaffirmed. Champagne’ s sentence
is affirmed.

Dissenting opinion follows.
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LIPEZ, Circuit Judge, dissenting. The mgority concludes that the Hooksett police
officers did not violate the Fourth Amendment’s protections for a private residence when they
directed Rodger Beaudoin to step outside of hismotel room. In reaching this result, the majority
does not rely on the emergency exception doctrine, which provided the basis for the district
court’s decision, nor does it accept the government’s alternative argument that the seizure of
Rodger Beaudoin was equivalent to an on-the-beat, non-residential Terry-stop to which the
Fourth Amendment’ s warrant requirement does not apply. Rather, the majority adopts a novel
amalgam of Fourth Amendment doctrines that combines the emergency exception doctrine, the
traditional exigent circumstance of risk to the safety of police officers, and the Terry doctrine to
uphold the officers actions under the Fourth Amendment. Absent from this analysis is any
consideration of whether the command to Beaudoin was supported by probable cause to believe
that a criminal offense had been or was being committed, or probable cause to believe that an
individual’ slife or safety wasin danger within the defendants’ motel room. Because | believe that
themajority’ sapproachisirreconcilable with long-established Fourth Amendment jurisprudence,
| respectfully dissent.

As| will explain morefully below, under Paytonv. New Y ork, 445 U.S. 573 (1980), and
its progeny, the Fourth Amendment prohibits searches and seizures inside a private residence
unless they are conducted pursuant to awarrant or are supported by exigent circumstances and
probable cause (or, in the emergency context, by exigent circumstances amounting to probable
cause). The Terry doctrine, which permits minimally-intrusive, warrantless stops based on
reasonable suspicion of unlawful activity, does not apply to residential searches and seizures.
Moreover, for Fourth Amendment purposes, an overnight guest temporarily residing in a hotel
or motel room is accorded the same protections as a person residing in his private residence. In
my view, the police officers order to Beaudoin constituted a seizure of his person from his
private residence that implicated Payton' s heightened protectionsfor the home. That seizurewas
not supported by probable cause of criminal activity or probable cause of a danger to the life or
safety of anindividual within the defendants motel room. Therefore, | would vacate the district
court’s order denying the defendants' motion to suppress.

l.
Fourth Amendment Requirementsfor
Residential Searchesand Seizures

TheFourth Amendment’ sprotectionshold particular importancefor searchesand seizures
within a private residence.® In Payton v. New Y ork, the Supreme Court explained that:

The Fourth Amendment protects the individual’s privacy in avariety of settings.
In none is the zone of privacy more clearly defined than when bounded by the
unambiguous physical dimensions of an individual’s home - a zone that findsits
rootsin clear and specific constitutional terms. . . . Interms that apply equally to
seizures of property and seizures of persons, the Fourth Amendment has drawn
afirm line at the entrance to the house.

445 U.S. at 589-90 (emphasis added). The Fourth Amendment’ s warrant requirement serves as

The Fourth Amendment provides: “The right of the people to be secure in their persons, houses,
papers, and effects, against unreasonable searches and seizures, shall not be violated, and no Warrants shall
issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the placeto be
searched, and persons or things to be seized.” U.S. Const., amend. 4.
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the primary safeguard against unlawful searches and seizures within the home. Welsh v.
Wisconsin, 466 U.S. 740, 748 (1984) (noting that “the physical entry of the homeisthe chief evil
against which the wording of the Fourth Amendment is directed”). These heightened Fourth
Amendment protections for the home unmistakably apply to seizures of individuals who reside
in hotel or motel rooms as overnight guests. Stoner v. California, 376 U.S. 483, 490 (1964) (“No
less than atenant of a house, or the occupant of aroom in a boarding house, a guest in a hotel
roomisentitledto constitutional protectionagainst unreasonable searchesand seizures.” ) (internal
citation omitted); United Statesv. Bardacchino, 762 F.2d 170, 175-76 (1st Cir. 1985) (defendant
“had the same right of privacy [against awarrantless forced entry into his motel room] that one
would have against an intrusion into one’s private dwelling”). Thus, when Beaudoin partially
opened the door to his motel room in response to a police knock and request, he was entitled to
no lessconstitutional protection against unreasonable searches and seizuresthan if he had opened
the door to his private residence.

A warrantlesssearch of aresidenceviolatesthe Fourth Amendment’ sproscription against
unreasonable searches and seizures “unless the search comes within one of a ‘few specifically
established and well-delineated exceptions™” to the Fourth Amendment’ s warrant requirement.
United Statesv. Luciano, 329 F.3d 1, 7 (1st Cir. 2003) (quoting Schnecklothv. Bustamonte, 412
U.S. 218, 219 (1973) (quoting Katz v. United States, 389 U.S. 347, 357 (1967)). Inthe context
of a residential search or seizure, these specifically established exceptions consist of either
consent, or exigent circumstances and probable cause. As the Supreme Court has recently
reaffirmed, “police officers need either a warrant or probable cause plus exigent circumstances
inorder to make alawful entry into the home.” Kirk v. Louisiana, 536 U.S. 635, 638 (2002); see
also Arizona v. Hicks, 480 U.S. 321, 328 (1987) (“A dwelling-place search, no less than a
dwelling-place seizure, requires probable cause.”); United Statesv. Khounsavanh, 113 F.3d 279,
283 (1st Cir. 1997) (“While the warrant requirement [for aresidential search or seizure] may be
dispensed with in certain exigent circumstances that are few in number and carefully delineated,
the probable cause requirement isrigorously adhered to.”) (internal citation and quotation marks
omitted). Exigent circumstances exist where law enforcement officers confront “a compelling
necessity for immediate action that would not brook the delay of obtaining a warrant.” United
States v. Tibolt, 72 F.3d 965, 969 (1st Cir. 1995). Probable cause requires that “the officers at
the scenecollectively possesq] reasonably trustworthy information sufficient to warrant aprudent
policeman in believing that a criminal offense had been or was being committed.” 1d.

Under atraditional Fourth Amendment analysis, the lawfulness of the Hooksett police
officers search and seizure of the motel room and of the defendants turns on the initial question
of whether Beaudoin exited the motel room voluntarily or whether he did so only in response to
apolice order. This question is important because a police order to exit your private residence
istantamount to a police seizure of your person within that residence. Asthe Supreme Court has
explained, a person has been seized for Fourth Amendment purposes if “in view of all of the
circumstances surrounding theincident, areasonable person would have believed that he was not
freeto leave.” United Statesv. Mendenhall, 446 U.S. 544, 554 (1980). If areasonable personin
Beaudoin’s position would have believed that he was not free to remain inside the motel room
because of the force of the police order and apparent authority, then the police constructively
entered Beaudoin'sroom to effect a seizure within the meaning of the Fourth Amendment. See
United Statesv. Saari, 272 F.3d 804, 809 (6th Cir. 2002) (police officers conduct constituted
a constructive entry where they “summoned Defendant to exit his home and acted with such a
show of authority that Defendant reasonably believed he had no choice but to comply”). On the
other hand, if a reasonable person in Beaudoin’s position would have believed that he was free
to declineto exit the motel room, the directive was not a seizure and did not implicate the Fourth
Amendment’ s proscription against unreasonable searches and seizures.
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Althoughthedistrict court did not explicitly decidewhether Beaudoin voluntarily stepped
outside of the room, it described the evidence on this point as“equivocal” in itswritten decision
and noted that it was “by no means clear that Beaudoin voluntarily exited the room.” It further
noted, at the suppression hearing, that “Mr. Beaudoin was not free under those circumstancesto
shut the door and decline to come out of the hotel. He was coming out of the hotel whether he
wanted to or not.” The government always bears the burden of proving the existence of an
exception to the Fourth Amendment’ s warrant requirement. United Statesv. Jeffers, 342 U.S.
48, 51 (1951). Where a warrantless search or seizure is purportedly justified by the defendant’s
consent, “the prosecution [ must] show, by apreponderance of the evidence, that the consent was
knowingly, intelligently, and voluntarily given.” United Statesv. Marshall, 348 F.3d 281, 285-86
(1st Cir. 2003). Given the sharp discrepancy between the two officers' testimonies, | would read
the district court’s observations as a finding that the government failed to establish by a
preponderance of the evidence that Beaudoin freely and voluntarily consented to step outside of
the motel room.” Indeed, the conflicting testimony of the officers would seem to preclude any
finding that the government met its burden of proof on its claim that Beaudoin exited the motel
roomvoluntarily. Therefore, | would conclude that the police officers’ order to Beaudointo step
outside constituted a seizure of his person from his motel room.

Whether Payton’ sheightened protectionsfor the home apply inthiscase depends not only
upon whether the order to Beaudoin constituted a seizure but also upon whether it was a
residential seizure. While one can argue in some cases about where the entrance to a private
residence begins, the Fourth Amendment’ swarrant requirement and protectionsfor thehomeare
either implicated by a given search or seizure or they are not. In Kyllov. United States, 533 U.S.
27, 30 (2001), the Supreme Court reaffirmed Payton, explaining that: “We have said that the
Fourth Amendment draws ‘afirmline at the entrance to the house.” That line, we think, must be
not only firm but also bright.” Onthe external, public side of Payton’ sfirmline, apolice officer’s
conduct is not subject to Payton' s protections. On theinternal, residential side of thisline, police
officersmust obtain awarrant supported by probable cause prior to conducting anon-consensual
search or seizure, or demonstrate that their actions are justified by exigent circumstances and
probable cause.

The important question in this case, therefore, is not whether the police conduct was
intrusive, non-intrusive, or something in between when weighed against Beaudoin's reasonable
expectation of privacy, but whether the Fourth Amendment’ swarrant requirement and heightened
protectionsfor the home wereimplicated by the challenged police conduct. If the police officers
seizure of Beaudoin had taken place outside of the motel room, the Fourth Amendment’ swarrant
requirement would not apply, and the police officers directive to Beaudoin might be understood
asthe equivalent of abrief, investigative Terry stop, which requiresonly a*“reasonable suspicion
of wrongdoing - asuspicion that finds expression in specific, articulable reasonsfor believing that
aperson may be connected to the commission of a particular crime” in order to meet the Fourth
Amendment’ s reasonableness requirement. United Statesv. Lee, 317 F.3d 26, 31 (1st Cir. 2003)
(citing Terry v. Ohio, 392 U.S. 1, 20 (1968)). The reasonable suspicion standard is “an
intermediate standard requiring more than unfounded speculation but less than probable cause.”

"The majority characterizesthetwo officers’ testimonies as “ slightly varying accounts’ and suggests
that the differences between them“ turn out to beimmaterial.” In my view, the differences betweentheofficers
testimonies aresubstantial and significant. WhilePinardi testified that herequested that Beaudoin step outside,
Sergeant Chamberlain, when asked by the court whether he asked Beaudoin to step outside or ordered himout,
responded: “1 —1 told himto come out, so | would say that | ordered him out.” Helater testified that Beaudoin
was not freeto refuse this directive, explaining that if Beaudoin had refused to come out, Chamberlain would
have gone in after him.
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United Statesv. Cook, 277 F.3d 82, 85 (1st Cir. 2002) (quoting Ornelas v. United States, 517
U.S. 690, 696 (1981)). In evaluating whether aTerry stop wasjustified by reasonable suspicion,
the reviewing court must examine“’thetotality of the circumstances' of each caseto see whether
the detaining officer ha[d] a ‘particular and objective basis' for suspecting legal wrongdoing.”
United Statesv. Arvizu, 534 U.S. 266, 273 (2002). In the course of a legitimate Terry stop, a
police officer may conduct a frisk of the suspect, searching his or her person for weapons, “on
reasonable suspicion that the suspect isarmed and dangerous.” United Statesv. Scott, 270 F.3d
30, 31 (1st Cir. 2001), cert. denied 535 U.S. 1007 (2002).

In arguing that the seizure of Beaudoin was justified under the Terry doctrine, the
government suggested that under the Supreme Court’s decision in United States v. Santana,
Beaudoin had no reasonable expectation of privacy in his motel room once he opened the door
to the police. See United States v. Santana, 427 U.S. 38, 40 n.1, 42 (1976) (holding that a
suspect “wasin apublic place” and could be arrested without a warrant where she was standing
“directly inthedoorway . . . not merely visibleto the public but [] exposed to public view, speech,
hearing, and touch, as if she had been standing completely outside of her house”). The
government relied on the Second Circuit’ sopinion in Gori v. United States, which found that the
Santana doorway exception permitted a Terry-type investigatory stop based on reasonable
suspicion where defendants voluntarily opened the door of their apartment to public view in
response to the knock of a delivery person they had invited. 230 F.3d 44, 53 (2d Cir. 2000); c.f.
Saari, 272 F.3d at 811 (finding that Terry did not apply where the defendant was forcibly
summoned out of the house at the command of the police and did not voluntarily relinquish
Payton’s heightened protections for the home).

In my view, the Santana doorway exception does not obviate the need in this case for a
warrant or exigent circumstances plus probable cause. Unlike the defendants in Gori, who
“opened [their apartment] to public view . . . inresponseto the knock of aninvitee” and therefore
had “no expectation of privacy as to what could be seen from the hall,” Beaudoin opened the
interior door of hismotel roomin response to aknock and request by law enforcement officials®

Moreover, he opened the door just enough to reveal hisface, exposing nothing inside the room.
He did not relinquish hisand Robert Champagne' s reasonable expectation of residential privacy.
Thus, when the police ordered Beaudoin to step outside, he was not in a place where Terry's
reasonable suspicion analysiswould apply inlieu of the probable cause basisrequired for asearch
or seizure within a private residence. Because Beaudoin did not voluntarily step outside of the
motel room or voluntarily expose the room to public view, Payton's heightened protections for
private residences apply in this case.

.
Fourth Amendment Doctrines and the Majority’s
Exigency/Emergency/Terry Approach

As noted above, the majority does not uphold the warrantless seizure of Beaudoin based
onthe presence of exigent circumstances plus probable cause nor doesit affirmthedistrict court’s
denial of the motion to suppress under the emergency exception doctrine. It also does not adopt
the aternative argument advanced below by the government that the order to Beaudoin did not
take placewithin Beaudoin’ sprivateresidence and thusconstituted aTerry stop that wasjustified
solely on the ground of reasonable suspicion of unlawful activity. Instead, the magjority’ sanalysis

®Pinardi and Chamberlain testified that Beaudoin opened the main, inside door to the motel room,
leaving an outer, screen door between Beaudoin and the officers. The record does not resolve the question of
when the screen door was opened, or by whom.
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“involvestheintersection of several Fourth Amendment doctrines, most notably, those of exigent
circumstances, emergencies, and Terry-type temporary detentions during investigation.” Under
this analysis, “the issue is whether the command [to Beaudoin] was justified under the
combination of the three doctrines.” This combination of Fourth Amendment doctrines is an
innovation. To my knowledge, no other court hascombined thetraditional exigent circumstances
doctrine, the emergency exception doctrine, and the Terry doctrine to justify aresidential search
or seizure. The outcome of this unusual mix is an analysisthat is, in my view, at odds with each
of the doctrinesit purports to adopt.

A. TheTerry Doctrine

The majority’ s emergency/exigency/Terry approach removesthe Terry doctrine fromits
constitutional moorings and extends the doctrine to the seizure of a person from his private
residence. First, the mgjority suggeststhat the Terry doctrine appliesto the police officers order
to Beaudoin because Beaudoin stopped voluntarily when he opened the curtain to hismotel room
and answered the knock at his door. Thus, the mgjority claims that the circumstances that
culminated in the order to Beaudoin to exit his motel room were like “a situation in which a
person voluntarily stops, and then the police take reasonable steps, during that temporary stop
to protect themselves during the questioning.”

Although the majority is correct that once a Terry stop has occurred, “an officer may
search a person for weapons based on reasonable suspicion that a person is armed and
dangerous,” the voluntary actions that the majority describes do not constitute the involuntary,
investigative Terry stop (the seizure) that is the premise of the Terry analysis. Indeed, the
so-called voluntary “stop” of Beaudoin within the motel room seemsto be offered asa substitute
for the involuntary Terry seizure, which would require reasonable suspicion that Beaudoin had
committed, was committing, or was about to commit a crime.

More importantly, the mgjority’ s analysis overlooks the critical fact that Beaduoin was
inside his motel room when he looked out the window and responded to the officers knock by
opening the door to his motel room just far enough to reveal his face. This situation differsin
constitutionally significant waysfromasituationinwhich police officersconduct avoluntary stop
of an individua in a public setting. In order to place Beaudoin in a Situation where Terry's
reasonable suspicion standard might apply, the officers had to order him to exit hisroom. Terry
did not justify that command because Terry does not apply to seizures of individuals from their
private residences. Although the majority observes that “[w]hen the officer suspects a crime of
violence, the same information that will support an investigatory stop will without more support
a protective search,” it isthe stop, not the protective search, that is at issue in this case.

The mgjority’ s blend of Fourth Amendment doctrines overlooks the importance of place
in determining whether a minimally intrusive seizure can be justified under Terry' s reasonable
suspicion standard. The majority cautions that this case does not present “any abstract issue.. .
. about the application of Terry to persons in doorways absent the emergency and exigent
circumstances present here.”® Yet Terry' s applicability to the order to Beaudoin does not turn

*Whilethe majority acknowledgesthat “[s]omecourts havefoundthat Terry doesnot justify intrusions

into thehome,” it insiststhat “[t]hisissueis not before us -- theissue, as described bel ow, does not arisefrom
anintrusion into the homeor motel room.” However, insofar as Beaudoin was positioned ontheresidential side
of Payton's firm line at the time that he opened the inner door of his motel room, the officers’ seizure of his
person was subject to the Fourth Amendment’ swarrant requirement, and the Terry doctrinedid not apply. See,

(continued...)
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onthe presence or absence of exigent circumstances but on the physical location of Beaudoin and
the police officersat the time of the seizure. Terry itself distinguished police conduct “ predicated
upon the on-the-spot observations of an officer on the beat —which historically has not been and
asapractical matter could not be, subject to thewarrant procedure” from“conduct subject to the
Warrant Clause of the Fourth Amendment.” Terry, 392 U.S. at 20. Terry dealt with the former
category of conduct and did not require exigent circumstances or probable cause to justify the
warrantless seizure -- because a warrant was not required in the first place. By contrast, if the
situationin Terry involved conduct subject to the Fourth Amendment’ swarrant requirement, the
Court “would have [had] to ascertain whether ‘ probable cause’ existed to justify the search and
seizure which took place.” 1d.

Thus, themajority’ sincorporation of Terry into anexigency/emergency analysisoverlooks
the constitutional difference between police conduct in the home and police conduct outsideit.*
This approach represents a significant departure from well-established Fourth Amendment
doctrine, under which residential seizures must be supported by a warrant or exigent
circumstances and probable cause, whereas seizures short of arrest that are conducted outside of
the home do not require a warrant and may be justified under Terry's reasonable suspicion
standard. The command to Beaudoin to exit his motel room constituted a seizure of Beaudoin
from hisprivate residence. It was an intrusion of significant import that required a search warrant
or exigent circumstances plus probable cause. Therefore, Payton, not Terry, appliesin this case.

B. The Exigent Circumstances and Emergency Doctrines

Just as the magjority’ s approach is inconsistent with the Terry doctrine, so too it cannot
be reconciled with the traditional exigent circumstances doctrine or the emergency exception
doctrine.

1. The Exigent Circumstances Doctrine

Under a traditional Fourth Amendment analysis, exigent circumstances present an
exception to the Fourth Amendment’ swarrant requirement for residential searches and seizures.
Exigent circumstancesinvolvea* compelling necessity for immediate action asw[ould] not brook
the delay of obtaining a warrant.” United States v. Wilson, 36 F.3d 205, 209 (1st Cir.
1994)(quoting United States v. Adams, 621 F.2d 41, 44 (1980)). The exigent circumstances
analysis is necessarily fact-intensive and is “limited to the objective facts reasonably known to,
or discoverable by, the officers at the time of the search.” Tibolt, 72 F.3d at 969. Asthe majority
notes, this circuit has recognized that exigent circumstances may exist where a suspect poses a

9 :
(-..continued)

e.0., United States v. Winsor, 846 F.2d 1569, 1577-78 (9th Cir. 1988) (holding that Terry’'s reasonable

suspicion standard could not justify a constructive search that was conducted as police officers peered through

thedoorway into the defendant’ s home); Saari, 272 F.3d at 809 (holding that Terry did not apply where police

officers ordered the defendant to exit his home).

19A Ithough the majority assumes, arguendo, that the order to Beaudoin was a seizure of his person, it
suggests that the order may not have been a seizure after all, inviting us to “[c]onsider, for example, if
Beaudoin had | eft the doorway, and the officer simply instructed Beaudoin to step closer tohim.” Thisexample
again misapprehends the significance of place. Whether the officers’ directive was a seizure for Fourth
Amendment purposes turns on the nature of the order, not the location of Beaudoin. On the other hand,
Beaudoin’ slocation isreevant in determining whether that order was a residential seizure that implicated the
Fourth Amendment’s warrant requirement or whether it was a nonresidential seizure equivalent to an
on-the-beat Terry stop.
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threat “to the lives or safety of the public, the police officers, or to herself.” Hegarty v. Somerset
Cty., 53 F.3d 1367, 1375 (1st Cir. 1995).

Yet exigent circumstances alone cannot excuse the Fourth Amendment’s warrant
requirement for residential searches and seizures. While the majority is correct that arisk to the
safety of the public or the police may rise to the level of an exigent circumstance, our case law
isclear that this exigency justifies awarrantless residential search or seizure only where it isalso
supported by probable cause. See, e.g., United Statesv. Bartelho, 71 F.3d 426 F.3d 442 (1st Cir.
1995); United States v. Lopez, 989 F.2d 24, 27 (1st Cir. 1993). Thus, the traditional exigent
circumstancesdoctrinerequirestwo separate elements. Theexigent circumstance element focuses
on circumstances that are incident to the criminal investigation, such as a risk of flight, the
destruction of evidence, or arisk to police officer safety. The probable cause element focuses on
the suspicion of criminal activity, which must amount to probable cause to believe that a crime
hasbeen or isbeing committed. I nthe absence of avalid search warrant or consent, both elements
must be present in order to justify a search or seizure within a private residence.

2. The Emergency Exception Doctrine

The Supreme Court hasrecognized that some emergenciesmay obviatethe need to obtain
awarrant prior to entering aprivate residence, Minceyv. Arizona, 437 U.S. 385, 392 (1978), and
numerous state and federal courts have upheld emergency entries and searches of private
residences based on the need to render emergency aid. SeeUnited Statesv. Holloway, 290 F.3d
1331, 1336-37 (11th Cir. 2002) (collecting cases). In contrast to the traditional exigent
circumstance case, in which the exigency presents itself in the course of a criminal investigation
and requires probable cause of criminal activity, asearchor seizurethat fallsunder the emergency
exceptiondoctrinemay beonly incidentally connected to unlawful acts. Police officersresponding
to emergency situations are responding to the need to locate and provide assistance to a person
whose life may hang in the balance rather than the search for evidence of criminal activity.

Asthe Fourth Circuit has explained, “[t]his particular exigency is expressed as one of [a]
reasonably perceived ‘emergency’ requiring immediate entry as an incident to the service and
protective functions of the police as opposed to, or as a complement to, their law enforcement
functions.” United Statesv. Moss, 963 F.2d 673, 678 (4th Cir. 1992). A Fourth Amendment issue
arises in these emergency exception cases only when someone becomes the subject of a search
or seizure within the protected area, usually because the police discover evidence of criminal
activity while searching for the individual believed to be in need of aid."*

In such cases, the reasonableness of the search or seizure does not depend on the
existence of probable cause to believe that criminal activity had been or was being committed.
Indeed, the law enforcement officers initially may not be aware of any connection between the
emergency and a crime. Instead, the reasonableness of the intrusive action under the emergency
doctrine depends on the objective probability that someone’ slife or safety isin danger within a

T he emergency exception doctrine must be distinguished from the “ special needs’ exception to the
Fourth Amendment’s warrant and probable cause requirements. The latter exception provides that “a
residential search pursuant to an established warrantless search procedure, may be reasonable if conducted
in furtherance of an important administrative or regulatory purpose, or ‘special need,” which would be
undermined systematically by animpracticablewarrant or probable-causerequirement.” McCabev. Life-Line
Ambulance Serv., Inc., 77 F.3d 540, 545 (1st Cir. 1996) (emphasis in the original) (applying the exception to
amunicipal policy allowing warrantless entriesinto privateresidencesfor the purposeof executing involuntary
commitment papers).
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setting protected by the Fourth Amendment.

Thus, the emergency exception suggested by Mincey, and adopted in various forms by
state and federal courts, does not dispense with the Fourth Amendment’s probable cause
requirement. In applying the emergency doctrine, other circuits have found that the Fourth
Amendment requires a standard of suspicion approximating probable cause to justify a
warrantless search or seizure in a private residence under the emergency exception doctrine.
Whilethe phrasing of the applicable standard varies, | agree with the Second Circuit that probable
cause existsin the emergency context where there exists a probability that an individual’ s life or
safety is in danger within an area protected by the Fourth Amendment. See Koch v. Town of
Brattleboro, 287 F.3d 162, 169 (2d Cir. 2002) (probable cause under the emergency doctrine
requires “a probability that a person is in danger”). Courts that have found that the emergency
doctrine requires a “reasonable belief” or a“reasonable basis for believing” that someoneisin
danger have also essentially applied a probable cause test. Seg, e.q., Holloway, 290 F.3d at 1338
(“[1n an emergency, the probable cause element may be satisfied where officers reasonably
believe apersonisin danger.”); 3 LaFave, Search and Seizure § 6.6(a), at 393 (“There must be
some reasonable basis, approximating probable cause, to associate the emergency with the area
or place to be searched.”)(quoting People v. Mitchell, 39 N.Y.2d 173, 177-78 (1976)).

Whether articulated as a reasonable belief or a probahility, the probable cause element of
the emergency doctrine requires the same heightened standard that applies to other warrantless
searchesand seizuresin a private residence where the object of the search and seizureis criminal
activity. However, under the emergency doctrine, the separate elements of exigent circumstances
and probable cause come together. In other words, probable cause in the emergency context
focuses on the threat to an individual’ s life or safety - that is, on the exigency itself. Unless the
objective basis for suspicion of an emergency risesto the level of probable cause, a warrantless
residential search or seizure violates the Fourth Amendment.

3. The Mgjority’s Approach

The majority never claims that the anonymous call reporting a failed drug deal and
possible dead body, and the light inside of the defendants’ motel room, provided an adequate
basis for a warrantless entry into the room under the traditional exigent circumstances doctrine
or the emergency exception doctrine. At most, the mgjority’s analysis suggests that the facts
known to the officers relating to the possible emergency and crime justified their decision to
approach the defendants’ motel room and knock on the door. | agree with that proposition.

However, Beaudoin had no obligation to open that door, even in response to aknock and
request of the police. Because the officers did not have a warrant, Beaudoin could have smply
told them to go away. In that case, the officers would have been required to explore other
investigative options until they could develop sufficient probable cause to support a search
warrant.

Y et Beaudoin responded to the officers knock by opening the inner door to his motel
room, revealing only his face. At that critica moment, the mgority introduces the exigent
circumstance of therisk to the officers' safety. According to the majority, the police officers had
areasonable basisto believe that their safety was at risk based on the information provided by the
anonymous call,*? the sounds that they heard inside of the room, and the way that Beaudoin

2Themajority points out that Officer Pinardi testified that he believed thecall had reported ashooting,
(continued...)
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opened the door. As the mgjority explains. “[t]he partially opened doorway to the small motel
room was not a safe place for the police to investigate whether [Beaudoin] was armed, in this
situation.”** Therefore, it concludes that “balanced against the objective safety concerns of the
officers here, and in light of the call about an emergency, it was reasonable” to order Beaudoin
to step outside of his motel room.

| do not doubt that an officer investigating reports of drug activity and a possible dead
body in amotel room has valid grounds for concern about his or her persona safety in standing
outside of that room under the circumstances presented here. However, the officers could have
addressed their concernsfor personal safety by withdrawing fromthe areaaround themotel room
door in any one of several directions. The door was adjacent to a lit walkway that flanked a
circular driveway where the police officers had parked their car in view of the defendants room.
The police did not have to turn their backs to Beaudoin or end their vigilance as they retreated
fromtheareain front of the door. While courts are appropriately reluctant to tell police officers
how to carry out their investigatory responsibilities, officers must make investigative choices
within thelimits of the Constitution. A decision by the Hooksett police officersto withdraw from
the area around Beaudoin’s door would not mean an abandonment of their investigation of the
anonymous call. They could have pursued a number of alternative options, including staking out
the scene,™* questioning other motel residents, or calling Beaudoin’ sroom in an effort to win his
consent to a voluntary departure from that room. What the police could not do, however, was
use their continued presence outside the motel room door as a basis for disregarding the
well-established constitutional prohibition against entering a private residence without a
combination of probable cause to believe that criminal activity was occurring within and exigent
circumstances or, in a pure emergency sSituation, probable cause to believe that somebody’ s life
or safety isin danger within the private residence.

Implicit in the mgjority’ sanalysisis the notion that the officers belief that someone was
injured or dying inside of the room justified their continued presence outside of the doorway and,
after concerns arose for their own safety, their seizure of Beaudoin. In other words, the police
could not have been required to abandon their position in front of the motel room door because
they were in the process of investigating a reported emergency. However, the only basis for the
officers belief that someone might be in danger insde the room was an anonymous,
uncorroborated 911 call devoid of any details (other than the room number) that did not provide
sufficiently reasonable groundsto believe that an emergency existed. Nor wasthe officers' belief
in a possible emergency rendered any more reasonable by their concerns for their own safety or
by the fact that they ordered Beaudoin to step outside of his motel room rather than physically
entering the room themselves. In essence, when the majority’s amalgam of doctrines and its

12(....continued)
aswell as a drug deal gone bad and a possible dead body. However, the source of that belief is unclear, and
it conflicts with the transcript of the call, which said nothing about a shooting, as well as the testimony of
Sergeant Chamberlain, who said nothing about a shooting.

BIn fact, as noted in footnote 3, supra, Beaudoin initially opened the interior door of the room. The
record leaves unclear whether he had pushed open the outer, screen door at thetimethat the police commanded
him from the room.

1Sergeant Chamberlain recognized the availability of other alternatives, testifying that if the call had
reported a drug deal gone bad but not a dead body, the officers would not have ordered Beaudoin to step
outside when he guardedly opened the door but would have “ put a perimeter up outside the place and tried to
develop enough probable causeto at least get a search warrant, and [] would also have at that point called for
more help.”
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language of reasonableness are probed, it concludes that an anonymous, uncorroborated call
trumps the strong Fourth Amendment rule that the police may not enter a private residence
without probable cause to do so. This proposition represents a new exception to the Fourth
Amendment’ swarrant and probable cause requirements that cannot be squared with traditional
exigent circumstances analysis or the emergency exception doctrine. Because the officersin this
case had no probable cause basis for believing that there was criminal activity or an emergency
inside the defendants' room, | would hold that their decision to order Beaudoin from his motel
room violated his Fourth Amendment rights.

1.
Fourth Amendment Analysis of the Seizure of Beaudoin

A. Traditional Fourth Amendment Analysis

Although the district court did not decide this case on traditional Fourth Amendment
grounds, it stated at the suppression hearing that “the ordinary exigent circumstances exception,
when you're trying to seek evidence of a crime rather than trying to determine if somebody in
need of assistance can get that assistance, requires probable cause. And | agree [with the
defendants] that in these circumstances, there is not probable cause present.” Because the
majority affirmsthe decision of the district court under its exigency/emergency/Terry analysis, it
does not consider whether the seizure of Beaudoin was justified by probable cause of criminal
activity. | suspect, however, that the majority would agree with the district court, asdo |, that the
seizure of Beaudoin was not justified by probable cause of criminal activity, notwithstanding the
presence of any exigent circumstances.

Asnoted in Part |, for Fourth Amendment purposes, probable cause exists where “the
officers at the scene collectively possessed reasonably trustworthy information sufficient to
warrant a prudent policeman in believing that a crimina offense had been or was being
committed.” Tibolt, 72 F.3d at 969. The probable cause standard is a fact-specific concept that
“deals with probabilities and depends on the totality of the circumstances.” Marylandv. Pringle,
124 S. Ct. 795, 800 (2003); see Vaentev. Wallace, 332 F.3d 30, 32 (1st Cir. 2003) (noting that
whether the requisite probability must be“’more likely than not’ [is] . . . arguably unsettled; but,
centrally, the mercurial phrase ‘ probable cause’ means a reasonable likelihood”). Like the less
demanding standard of reasonable suspicion, probable causeis* dependant upon both the content
of information possessed by the police and its degree of reliability. Both factors - quantity and
quality - are considered in the ‘totality of the circumstances' - the whole picture - that must be
taken into account” when evaluating whether a search or seizure was supported by reasonable
suspicion or by probable cause. Alabama v. White, 496 U.S. 325, 330 (1990). Of course,
probable cause is a more demanding standard than reasonable suspicion, both in terms of the
detail of information and the degree of reliability required. Seeid.

An anonymoustip “seldom demonstratesthe informant’ sbasis of knowledge or veracity”
and typically failsto giveriseto reasonable suspicion, let alone probable cause. 1d. at 329 (finding
that a detailed anonymous tip that a woman was carrying cocaine and predicting that she would
leave an apartment building at a specified time, enter a car of a specified description, and drive
to a specified motel would not, without further corroboration, have justified a Terry stop based
on reasonable suspicion); see Florida v. J.L., 529 U.S. 266, 271 (2000) (holding that an
anonymous 911 call lacked sufficient indicia of reliability for a showing of reasonable suspicion
where the caller reported that a young man standing at a particular bus stop wearing aplaid shirt
was carrying agun). Theanonymous 911 call to the Manchester police reporting adead body and
failed drug deal in a particular room at a particular motel did not provide anything approaching
the degree of detail and specificity that might have supported the veracity of the information. See
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Khounsavanh, 113 F.3d at 288 (noting that “there may be caseswhere aninformant providessuch
awedlth of detail, with such a high degree of specificity that it is unlikely that the informant is
inventing these assertions, and his veracity is supported through the very specificity and detail of
his statement”). The caller did not describe who was involved in the alleged events, when these
eventstook place, how the aleged death occurred, how many people could be found inside the
motel room, or how he knew about the information he proffered. In essence, the call consisted
of a “bare report of an unknown, unaccountable informant” who provided little detail or
predictive information and did not “suppl[y] any basis for believing he had inside information”
about the defendants or the alleged events at the Kozy 7 motel. SeeJ.L., 529 U.S. at 271.

It is true that an anonymous tip with predictive detail that is then supported by
corroborating facts may demonstrate sufficient reliability to give rise to a reasonable suspicion
or, potentially, probable cause, of criminal activity. SeeJ.L., 529 U.S. at 270; Wood v. Clemons,
89 F.3d 922 (1st Cir. 1996). However, therewas preciouslittle detail or corroborationat thetime
that the Hooksett police officers knocked on the defendants motel room door and ordered
Beaudoin to step outside. Arriving at the motel at about 5:30 a.m., the officers observed that a
light was on inside Room 10, in contrast to the other darkened rooms of the motel. Sergeant
Chamberlain noticed movement inside the room and subsequently observed Beaudoin pull back
the curtain and look outside in response to the officers' knock on the door. When Beaudoin
opened the door at the request or instruction of the officers, he did so only far enough to reveal
his face.

| do not find it out of the ordinary that two individuals would be awake at 5:30 am. on
a July morning when the sun had aready begun to rise. As Officer Pinardi acknowledged at the
suppression hearing, it was “not very dark in July” at that time of morning. Nor do | think that
Beaudoin’ sdecision to look outside the window before answering an early morning knock on his
motel room door provides any corroboration of the anonymous and unidentified tip alleging a
homicide or drug deal. As noted, he had no obligation to open the door at all. His hesitancy to
voluntarily expose himself and the room to full public view when opening the door in response
to arequest from police officersvisibleintheir uniforms could provide someindication of aguilty
conscience. On the other hand, it could suggest areasonable concern for safety, or for modesty,
when strangers, even uniformed ones, unexpectedly knock on one’ smotel room door inthe early
hours of the morning. In any event, consdered together, these facts were insufficient to
corroborate an anonymous call devoid of details and to provide sufficient indicia of reliability to
“warrant aprudent policemaninbelieving” that Beaudoin and Champagne had committed or were
committing an offense inside the motel room. Tibolt, 72 F.3d at 969; see J.L., 529 U.S. at 271
(holding that anonymous call alleging unlawful carriage of gun was not sufficiently corroborated
by police observation of suspect matching the description and standing at the location reported
by the caller to establish reasonable suspicion justifying a Terry investigative stop of that
individual). Hence, under a traditional Fourth Amendment analysis relating to the investigation
of criminal activity, there was no probable cause basis for ordering Beaudoin to leave hisroom.

B. Emergency Exception Doctrine

The question here is whether the Hooksett police officers lawfully ordered Beaudoin to
step outside of his motel room under an emergency doctrine that incorporates the Fourth
Amendment’ s requirements for warrantless residential searches and seizures. In addressing this
guestion, | consider whether there existed an objective probability that an individual’s life or
safety was in danger inside the motel room at the time that the officers ordered Beaudoin to step
outside — in other words, whether the risk of an emergency rose to the level of probable cause.

The government claims that emergency circumstances were created by the anonymous
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911 call that reported a possible dead body inside a motel room. As several circuit courts have
recognized, 911 calls are among the most frequent and widely recognized means of reporting
emergencies. See, e.q., Holloway, 290 F.3d at 1339 (“Not surprisingly, 911 calls are the
predominant means of communicating emergency situations.”); United Statesv. Richardson, 208
F.3d 626, 630 (7th Cir. 2000) (“A 911 call is one of the most common -- and universally
recognized — means through which police and other emergency personnel learn that there is
someone in a dangerous Situation who urgently needs help.”). When confronted with an
emergency Situation, police officers generally must act swiftly to investigate and respond to
information that someone may be in need of urgent assistance.

Although a homicide scene does not automatically present an exigent circumstance that
justifiesawarrantless search, see Mincey, 437 U.S. at 393-94,% a911 report of adead body may
in some circumstances create areasonable assumption that the reported victim might be alive and
in need of immediate aid. See Richardson, 208 F.3d at 631 (concluding that “it was objectively
reasonable for the officersto conclude that the situation presented exigent circumstances’ based
on a 911 report that a woman had been raped and murdered in an apartment). As then-Judge
Burger explained in Wayne v. United States:

[A] warrant is not required to break down a door to enter a burning home to
rescue occupantsor extinguish afire, to prevent ashooting or to bring emergency
aid to an injured person. The need to protect or preserve life or avoid serious
injury is justification for what would be otherwise illegal absent an exigency or
emergency. . . . [ T]he businessof policemen and firemenisto act, not to speculate
or meditate on whether thereport iscorrect. People could well diein emergencies
if the police tried to act with the calm deliberation associated with the judicial
process. Even the apparently dead often are saved by swift police response.

318 F.2d 205, 212 (D.C. Cir. 1963) (dicta). Inthis case, the 911 call suggested that someone may
have been killed as the result of a drug deal. | agree with the district court that a 911 call
reporting a potential victim of a drug-related homicide may present an exigency that compels
immediate action and justifies forgoing the delay of obtaining a warrant.

The analysis does not end there, however. Again, the government must establish that the
suspicion of emergency circumstances rises to the level of probable cause in order to validate a
warrantless search or seizure within a private residence. The district court concluded that the
anonymous 911 call that reported a dead body inside Room 10 of the Kozy 7 Motel “provided
both reasonable grounds for effectuating a warrantless attempted rescue of the putative victim
and areasonable basisfor doing so within the room specified.” The majority apparently does not
agree with that conclusion, nor do 1.

The relevant facts on this issue are not in dispute. The government agrees that the
anonymous 911 call alleging a*“drug deal gone bad” and possible dead body provided the basis
for the police officers seizure of Beaudoin. The officersacknowledge that they did not know the
identity of the caller or the origin of the call. There is no evidence in the record suggesting that
the officers tried to trace the call or conducted any other investigation to corroborate the
information that they received or the identity of the caller prior to appearing at the defendants

In Mincey, the Supreme Court found that a four-day search of an apartment after the victims of a
shooting had been found violated the Fourth Amendment, explaining that “the warrantless search of [the
defendant’ 5] apartment was not constitutionally permissible simply because a homicide had occurred there.”
Id. at 395.
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The concernswith anonymous and uncorroborated tips expressed by the Supreme Court
inJ.L. under atraditional Fourth Amendment analysisare also relevant inthe emergency context.
Itistruethat the J.L. Court recognized that certain emergency situations might justify areduced
showing of reliability regarding anonymous tips, explaining that “[w]e do not say, for example,
that a report of a person carrying a bomb need bear the indicia of reliability we demand for a
person carrying a firearm before the police can constitutionally conduct a frisk.” 529 U.S. at
273-74. | recognize that unusually severe and time-sensitive emergencies, such as the report of
a bomb, may validate a protective, on-the-street, stop and frisk, even without a showing of
reliability. Such an emergency might also justify a search or seizure within a private residence
without a showing of probable cause, notwithstanding the heightened privacy interest at stakein
such cases. However, an anonymous call alleging a possible dead body inside amotel room does
not present the same kind of clear and immediate threat of harm asareport alleging that aperson
is carrying abomb. J.L. does not stand for the proposition that an anonymous report of a dead
body inside a private residence obviates the need to verify the reliability of the caller or the call.

AsinJ.L., thecaller inthiscase“provided no predictiveinformation and thereforeleft the
policewithout meansto test the informant’ sknowledge or credibility.” SeeJ.L., 529 U.S. at 271.
Such a call presents a troubling possibility that someone may have placed the call in order to
“harass another [by] set[ting] in motion an intrusive, embarrassing police search of the targeted
person.” Id. at 272. Indeed, Beaudoin and Champagne were set up by somebody who concocted
a phony story about an emergency.’® There was no dead body inside Room 10 of the Kozy 7
Motel. Instead, an unknown person placed an anonymous and unreliable call reporting an
emergency that did not exist.

While several circuit courts have applied the emergency doctrine to uphold awarrantless
search or seizure in a private residence based on a 911 emergency call, in each case the call at
issue was more reliable than the call in this case. In some cases, the caller was not anonymous.
See Richardson, 208 F.3d at 628 (caller identified himself by name and explained that he lived at
the same address asthe alleged murder); United Statesv. Cunningham, 133 F.3d 1070, 1071 (8th
Cir. 1998) (caller identified herself). In another case, the address from which the call was placed
was verified by caller identification, and the caller described an immediate and deadly threat of
harm to which she herself was being exposed. Anthony v. City of New Y ork, 339 F.3d 129, 136
(2d Cir. 2003). In till other cases, the policefound corroborating evidence of an emergency when
they arrived at thereported location. See United Statesv. Jenkins, 329 F.3d 579, 580-81 (7th Cir.
2003) (caller identified herself and called fromthelocation of the alleged assault, and when police
officer arrived at that location, he observed that the front door was open and heard sounds of
someone standing up and falling down); Holloway, 290 F.3d at 1332-33 (when investigating
anonymous report of a violent domestic dispute and gun shots inside a home, police officers
discovered individuals on the porch, a shotgun against the house, and several expended and one
live shotgun shells on the picnic table and lawn). In none of these cases did the police rely upon
an anonymous and uncorroborated emergency call to justify a warrantless search or seizureina
private resdence. See Kerman, 261 F.3d at 238 (finding that search violated the Fourth
Amendment where it was based on an anonymous and unverified 911 call).

The government did not present the district court with evidence that the Manchester or

16T his observation does not suggest any sympathy for theplight of thedefendants. They wereobviously
up to no good. However, their culpable conduct is not at issue here. The fact that they were set up simply
illustrates the rdiability problemsthat are presented by anonymous and uncorroborated tips that become the
basis for intrusive police actions.
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Hooksett police had any additional, objective reason to believein the reliability of the caller. See
J.L.,529U.S. at 276 (Kennedy, J., concurring) (noting that instant caller identification and voice
recordingsof telephone callsmay lend reliability to an otherwise unreliable anonymoustip). When
the police arrived at the motel, they discovered no commotion, no sign of a disturbance, nothing
to indicate that aperson had been shot or killed or wasin need of emergency assistance. They did
not look for a manager or others on the premisesto ask if they had heard any disturbance in or
around Room 10. Instead, the police seized Beaudoin on the basis of an anonymous call and
evidence of someone awake inside the reported location at 5:30 a.m. and movement inside the
room. These meager observationsdid not provide sufficient corroboration of an anonymous and
unidentified call from an unknown location reporting a possible dead body at that address to
establish probable cause of a danger to the life or safety of someone inside the motel room.
Therefore, when the Hooksett police ordered Beaudoin to step outside of his motel room, they
violated his Fourth Amendment right to be free from unreasonable seizures and triggered
subsequent searches and seizures of Beaudoin, Champagne, and the room that cannot escape the
taint of this original violation.*

V.
Conclusion

The seizure of Beaudoin was not supported by probable cause of criminal activity or
probable cause of a danger to human life or safety. Indeed, it is questionable whether the police
officers had even a reasonable suspicion that there was crimina activity in the room, or an
emergency involving someone’s life or safety. Y et one of the officers testified that if Beaudoin
had not come out of his motel room the police were going to go in. That determination reflects
afailure on the part of the officers to understand the constitutional principles that circumscribe
their investigative choices.

These constitutional principles do not make the difficult and important job of police
officersany easier. However, they cannot be removed from the calculus of reasonableness. Inthis
case, the well-established proposition that the police cannot enter a private residence without
probable causeto do so meansthat the officersmadeaconstitutionally inappropriate choicewhen
their concern for their own safety induced them, with their order to Beaudoin to leave his motel
room, to cross the threshold into the protected area instead of withdrawing from the scene to
continue their investigation in a manner that would comport with constitutional requirements.
Under both traditional Fourth Amendment analysis and the emergency exception doctrine, the
officers’ conduct inthiscaseviolated the Fourth Amendment’ s proscription against unreasonable
searches and seizures. The district court’s order denying the defendants motion to suppress
should be vacated, and the motion to suppress granted.

"Becausetheinitial seizureof Beaudoinwasunlawful, thegovernment’ stheory of inevitablediscovery
as a judtification for the ensuing searches and seizures unravels. See Nix v. Williams, 467 U.S. 431, 444
(1984) (holding that if the government “ can establish by a preponderance of the evidence that the information
ultimately or inevitably would have been discovered by lawful means. . . theevidence should bereceived” even
if it was obtained by an unlawful search or seizure). Evidence seized under the subsequently executed search
warrant isalso inadmissibleasfruit of the poisonoustree. See generally, Wong Sunv. United States, 371 U.S.
471, 487-88 (1963). It would have been impossible to secure the warrant without the prior unlawful seizure
of Beaudoin and the subsequent entry into the mote room and the seizure of Champagne.
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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW HAMPSHIRE

United States of America

V. Cr. Nos. 01-78-01 & 02-B

Robert Champagne
Rodger Beaudoin

MEM ORANDUM

On August 16, 2001, a grand jury returned a four-count indictment against defendants
Robert Champagne and Rodger Beaudoin. Count | charged both defendants with conspiracy to
distribute and to possess with intent to distribute cocaine and cocaine base, see 21 U.S.C. 88
841(a)(1) and 846; Count |1 charged Champagne with possessionwithintent to distribute cocaine
and cocaine base, see 21 U.S.C. § 841(a)(1); Count |11 charged Beaudoin with possession with
intent to distribute cocaine and cocaine base, seeid.; and Count IV sought from Champagne the
criminal forfeiture of $12,438 that the grand jury linked with the crimes charged in Counts| and
I, see 21 U.S.C. 8§ 853. The narcotics and cash referenced in the indictment were seized during
searches of defendants’ persons conducted by conducted by Hooksett, New Hampshire, police
officersin and near Room 10 of the Kozy Seven Motel at approximately 5:30 a.m. on July 24,
2001.

Defendants subsequently filed motions to suppress the evidence obtained in these
searches, arguing that it was obtained in violation of their Fourth Amendment rights. On
December 5, 2001, | held a hearing on and orally denied defendants motions. Defendants
thereafter entered guilty pleas to the crimes charged in the indictment, but reserved their rights
to appeal my denials of their suppression motions. This memorandum elaborates on the reasons
| denied the suppression motions.

Thefollowing recitationisderived fromthe police reports, thetranscript of a911 call, and
the testimony of Officer Nicholas Pinardi and Sergeant Kenneth Chamberlain, the two Hooksett
police officers who testified at the suppression hearing. With afew exceptions, noted below, the
relevant facts are undisputed.

At 5:15 am. on July 24, 2001, the Hooksett police department received a call from the
Manchester, New Hampshire, police department stating that an anonymouspersonhad dialed 911
and informed the dispatcher of “adrug deal gone bad at the Kozy 7 Motel, Room 10" and of the
caller’ s belief that “thereisa dead body in there.” Transcript of 911 call. The caller then hung
up. Chamberlain, Pinardi, and an Officer Sherrill responded by immediately heading for the motel,
which is located in Hooksett. They arrived within a couple of minutes.

Upon arrival, the officers noticed that there was alight oninside Room 10, but that all of
the other rooms were dark. The curtain to Room 10 was drawn. The officers approached the
room and took positions on both sides of the door. Pinardi knocked, and Chamberlain noticed
movement insidetheroom. A man, subsequently identified asdefendant Rodger Beaudoin, pulled
back the curtain and looked outside. Chamberlain identified the officers as members of the
Hooksett Police Department and asked Beaudoin to go to the door so that the officers could
speak with him. Beaudoin complied, opening the door to Room 10 far enough to reveal hisface.
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What happened next is not entirely clear. Pinardi testified that he told Beaudoin of the
reason for the officers’ visit and asked Beaudoin to step outside, and that Beaudoin voluntarily
assented to thisrequest. But Chamberlain testified that he directed Beaudoin to step outside and
informed him of the reason for the officers visit only after Beaudoin obeyed hisdirective. In any
event, it is undisputed that Beaudoin exited the room and left the door open wide enough to
afford Pinardi aview of the room’sinterior.

After Beaudoin walked out of the room, Chamberlain asked himto step over to where he
(Chamberlain) was and inquired whether he was armed. Beaudoin responded that he had a knife
inhisleft rear pocket and began to reach for it. Chamberlain told Beaudointhat he would remove
the knife and directed Beaudoin to put his hands up on the motel wall. Beaudoin complied.
Chamberlain then proceeded to conduct a pat-down search of Beaudoin. As he was doing so,
Chamberlain felt two long, hard objects in addition to the knife in Beaudoin’'s left rear pocket.
Chamberlain, who waswearing gloves, then reached into that pocket to remove the knife and the
unidentified objects. Chamberlain pulled from Beaudoin’s pocket the knife and a plastic baggie
containing two glass tubes, an Anacin container (which Chamberlain did not open but which,
when eventually opened, proved to contain crack cocaine), andthree plastic ballswith asubstance
inside that later proved to be crack cocaine. At this point, Chamberlain placed Beaudoin under
arrest and finished his pat-down search, during which he removed approximately $300 in cash
from Beaudoin’ s right front pants pocket.

Meanwhile, just after Beaudoin exited the room, Pinardi made eye contact with asecond
man, subsequently identified asdefendant Robert Champagne, who remained inside. Immediately
thereafter, Champagne hurried across the room to a little dresser on the far wall and, with his
back to Pinardi, began “fidd[ling] around on top of the dresser” and putting his hand in his
pocket. Pinardi became concerned that Champagne was going for aweapon or attempting to hide
evidence, so he and Sherrill entered the room. Pinardi walked over to Champagne, steered him
away fromthe dresser and toward the center of theroom, and asked to talk with him. Pinardi then
explained to Champagne that the reason for the visit was that the officers had received a call
stating that someone was dead in the room. Champagne denied the presence of a dead body.
Pinardi asked if he could pat Champagne down for weapons and if Champagne had any weapons
on him. Champagne, who seemed abit nervous, replied that he did not. But Pinardi could seethat
Champagne had a knife clipped to the top of one of his pockets, so he removed the knife and
commenced a pat-down search while holding Champagne’ s arms behind his back.

During the pat-down, Champagne became increasingly fidgety and repeatedly attempted
to pull his hands out of Pinardi’s grip and move them toward the pockets of his baggy pants.
Pinardi turned his attention to Champagne's pockets and, from the outside, felt long, hard
cylindersinside hisfront right pants pocket. At that point, Champagne became even morefidgety,
and Pinardi became concerned that Champagne was attempting to retrieve a weapon from his
pocket. Pinardi told himto stop moving his hands, but Champagne did not obey, so Pinardi and
Sherrill pushed him face-down on the bed and handcuffed him. Pinardi explained to Champagne
that he wasn't under arrest, but that he was being restrained so that Pinardi could safely ascertain
the nature of the situation in the room.

Pinardi and Sherrill helped Champagne back to his feet and asked him what was in his
right front pants pocket. Champagne stated that he did not know. Pinardi then pulled his pocket
out and had Sherrill shine aflashlight down into it. Pinardi saw that the cylindrical objects he had
felt, which he feared were weapons, appeared to be crack pipes. Pinardi also saw two bags
containing a rock-like powdery substance which later proved to be crack cocaine. Pinardi
removed all these objects from Champagne’ s pocket. Subsequently, while continuing to conduct
his pat-down search, Pinardi discovered a scouring pad in one of Champagne’s rear pockets, a
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third bag containing crack cocaine, and a concealed fanny pack inside the front of Champagne’'s
pants. Pinardi feared that the fanny pack might contain a weapon, so he removed it, opened it,
and discovered that it contained awad of cash, aswell as some of Champagne' s personal effects.

At the conclusion of these searches, the officersthoroughly searched theroombut did not
find a dead body. Having satisfied themselves that the report of a dead person in the room was
inaccurate, the officersleft the contraband that they had discovered during the searchesin or near
the motel room and transported defendants to the police station. Subsequently, asearch warrant
wasobtained, and the contraband just described, aswell asadditional drug-trafficking contraband,
was seized.

Defendants moved to suppress all of the evidence seized at or near Room 10 of the
Kozy Seven Motel. In support of their motions, defendants argued that the pat-down searches
of their persons violated the Fourth Amendment because they were nonconsensual, conducted
without a warrant, and conducted in the absence of both exigent circumstances and probable
cause to believe that defendants had committed a crime. E.g., United States v. Tibolt, 72 F.3d
965, 969 (1<t Cir. 1995) (“Generaly speaking, absent probable cause and exigent
circumstances the Fourth Amendment bars warrantless, nonconsensual entries of private
residences.”); United States v. Rengifo, 858 F.2d 800, 804-05 (1st Cir. 1988) (recognizing
that persons have privacy rightsin aleased motel room similar to those they would enjoy at
home). Defendants further argued that the evidence seized during the subsequently executed
search warrant should be suppressed under the “fruit of the poisonous tree” doctrine. Wong
Sun v. United States, 371 U.S. 471, 487-88 (1963). These arguments were themselves
premised on subsidiary, albeit implicit, contentions that, under Terry v. Ohio, 392 U.S. 1, 30-
31 (1968) (authorizing the brief investigatory detention of a person if the officer reasonably
suspects that the detainee was involved in a crime), the police could not order Beaudoin to
exit the motel room and then enter the room based upon mere suspicion that defendants were
involved in acrime.

At the hearing on the motions to suppress, the government defended both searches as
lawful Terry stops. Without ruling on the matter definitively, | expressed skepticism as to
whether, armed only with reasonable suspicion that Champagne was involved in a crime,
Pinardi and Sherrill could make an uninvited intrusion into his motel room to investigate.
Compare United States v. Gori, 230 F.3d 44, 53 (2d Cir. 2000) (suggesting that activity
within the home that is both exposed to public view and would justify a Terrv stop outside the
home allows for a Terrv-type search within the home) (divided panel), cert. denied, 122 S. Ct.
62 (2001), with Lal onde v. County of Riverside, 204 F.3d 947, 954 (9th Cir. 2000) (rejecting
suggestion that a Terrv stop within the home is permissible if based on reasonable suspicion)
(divided pandl); cf. United Statesv. Brown, 64 F.3d 1083, 1086 (7th Cir. 1995) (suggesting a
diding-scale approach to premises intrusions and that “quick inspections may be justified by
lower degrees of suspicion” than probable cause) (divided panel). Consequently, the
government presented me with an alternative argument that, because the search of Beaudoin
was a lawful Terry stop* which yielded evidence that would have provided probable cause to
enter the motel room and search Champagne, evidence obtained during the search of
Champagne should be admitted under the inevitable discovery rule even if the search was

The government’ s argument assumed that Beaudoin voluntarily exited Room 10 upon the
request of the officers. As | noted above, however, the evidence was equivocal as to whether
Beaudoin exited the room voluntarily or was ordered out of the room by Chamberlain.
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unlawful. See Nix v. Williams, 467 U.S. 431, 440-48 (1984).

| accepted, and continue to accept, this argument insofar asit is based on the assumed
premise that the search of Beaudoin was lawful. But | was not, and am not, willing to base my
ruling solely on this theory. Asindicated supra, the law is unsettled with respect to what
police officers may do when armed with reasonable suspicion (but not probable cause) that a
motel room houses evidence of a crime or persons involved in a crime, and it is by no means
clear that Beaudoin voluntarily exited the room and submitted to police questioning.
Moreover, there is a more straightforward and appropriate basis for rejecting defendants
arguments which does not require me to delve into whether the officers conduct was justified
under Fourth Amendment doctrines governing criminal investigations. Because there is no
dispute that the officers were responding to a 911 call reporting that there was a dead body in
Room 10 and the circumstances that they encountered upon investigating the matter did not
bring the accuracy of the call into question, they were justified in entering the room,
inspecting it to determine whether anyone was in need of medical assistance and conducting
protective pat-down searches of the room’s occupants under the doctrine which permits
warrantless entries and searches to aid persons in need of emergency assistance. Seegenerally
3 Wayne R. LaFave, Search and Seizure, 8 6.6(a) (3d ed. 1996). | turn now to an explanation
of the doctrine and why | think it applies to this case.

Although motions to suppress usually arise from situations where the police have
entered private premisesin order either to arrest a person thought to have committed a crime
or to search for the fruits, instrumentalities, or evidence of some past crime, such motions also
can arise in circumstances where the police have entered the premises without a warrant for
other purposes but have discovered evidence of a crime. As Professor LaFave explains:

The police have complex and multiple tasks to perform in addition to
identifying and apprehending persons committing serious criminal offenses; by
design or default, the police are also expected to reduce the opportunities for
the commission of some crimes through preventative patrol and other
measures, aid individuals who are in danger of physical harm, assist those who
cannot care for themselves, resolve conflict, create and maintain a feeling of
security in the community, and provide other services on an emergency basis.
An entry and search of premises purportedly undertaken for such reasons as
these may sometimes result in the discovery of evidence of crime, in which
case a determination of the lawfulness of such police activity is required.

Id., 8 6.6, at 390 (citations and internal quotation marks omitted).

Here, Pinardi and Chamberlain both testified credibly that (1) their purpose in hurrying
to and subsequently entering the motel room where defendants were arrested was to ascertain
whether, as reported, there was a dead body in the room; and (2) their purpose in patting
down defendants prior to initiating their search for the body was to ensure their own safety.
Consequently, it is appropriate to consider whether the officers warrantless entry into Room
10 and pat-down searches of defendants were justified because the police may “make
warrantless entries and searches when they reasonably believe that a person within [an area
protected by the Fourth Amendment] is in need of immediate aid.” Mincey v. Arizona, 437
U.S. 385, 392 (1978) (dicta); see also Wayne v. United States, 318 F.2d 205, 212 (D.C. Cir.
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1963) (opinion of Burger, J.) (explicating the doctrine s rationale).? In my view; the officers
were so judtified.

A Fourth Amendment inquiry is always, at bottom, an inquiry into whether intrusive
official conduct is“‘reasonable’ in the circumstances.” McCabe v. Life-Line Ambulance Serv.,
Inc., 77 F.3d 540, 544 (1<t Cir. 1996) (collecting cases). Common sense suggests that, where
apolice officer has areasonable basis for believing that a person in a protected areaisin
distress and requires emergency assistance, the Fourth Amendment should not preclude the
officer from providing aid. Both the Supreme Court and the First Circuit, at least implicitly,
have recognized that intrusive police conduct undertaken in such circumstances must be
evaluated under a more lenient standard than those which govern intrusive criminal
investigations. See, e.q., FHoridav. JL., 529 U.S. 266, 273-74 (stating that “[t] he facts of this
case do not require us to speculate about the circumstances under which the danger alleged in
an anonymous tip might be so great as to justify a search even without a showing of
reliability” and making clear that the case’ s holding does not encompass anonymous tips
pertaining to bombs, airports, and schools); Mincey, 437 U.S. at 392-93; United Statesv.
Miller, 589 F.2d 1117, 1126 (1st Cir. 1978) (validating a warrantless search undertaken to
investigate a possible drowning while at the same time suggesting that the search would raise
serious Fourth Amendment concerns if conducted only to investigate a crime). But neither has
promulgated an applicable standard. | thus look to extra-circuit authority to guide my inquiry.

In his discussion of the emergency doctrine, Professor LaFave cites with apparent
approval the following guidelines, which have been widely applied in other jurisdictions:

(1) The police must have reasonable grounds to believe that thereis an
emergency at hand and an immediate need for their assistance for the
protection of life or property;

(2) The search must not be primarily motivated by intent to arrest and seize
evidence; and

(3) There must be some reasonable basis, approximating probable cause, to

associate the emergency with the area or place to be searched.
3 LaFave, Search and Seizure, § 6.6(a), at 392-93 (quoting People v. Mitchell, 39 N.Y.2d
173, 177-78 (1976)). LaFave notes, however, that vitality of the second element of the test is
unclear, given the Supreme Court’ s assertion that “challenged searches should be examined

?| recognize that the 911 call reported that a person was dead; it did not state that a person
was injured and in need of assistance. But courts have routinely applied the so-called “emergency
doctrine” in situations where persons are reported to be dead. See4 LaFave, Search and Seizure, §
6.6(a), at 393-94 (collecting cases). As then-Judge Burger explained in his oft-cited opinion in
Wayne:

Firesor dead bodiesarereported to police by crankswhere no firesor bodies are to be found.
Acting in response to reports of “dead bodies,” the police may find the “bodies’ to be
common drunks, diabetics in shock, or distressed cardiac patients. But the business of
policemen. . . isto act, not to speculate or meditate on whether the report is correct. People
could well diein emergenciesif police tried to act with the calm deliberation associated with
the judicial process. Even the apparently dead often are saved by swift police response.

318 F.2d at 212 (emphasisin original).
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‘under a standard of objective reasonableness without regard to the underlying intent or
motivation of the officersinvolved.”” 1d. at § 6.6(a), 393 n.16 (quoting Scott v. United States,
436 U.S. 128, 138 (1978)). And indeed, there is a circuit split as to whether the subjective
intent of the officersis relevant when the emergency doctrine is advanced to justify a
warrantless intrusion by the police into an area protected by the Fourth Amendment. Compare
United Statesv. Morales Cervantes, 219 F.3d 882, 889-90 (9th Cir. 2000) (under emergency
doctrine, the search must not be primarily motivated by intent to arrest and seize evidence),
cert. denied, 532 U.S. 912 (2001), with United States v. Richardson, 208. F.3d 626, 630 (7th
Cir. 2000) (regarding as irrelevant the subjective intent of the investigating officers), cert.
denied, 531 U.S. 910 (2000).

These guidelines recognize the need to give police officers freer reign to enter
premises in order to render emergency assistance than the officers would have to investigate a
crime, and | will apply them to this case with the following qualification. | need not and do not
decide whether the officers’ subjective intent is relevant because, evenif it were, the
emergency aid doctrine renders lawful the conduct under review. | find that when Sergeant
Chamberlain and Officers Pinardi and Sherrill hurried to the Kozy Seven Motel after receiving
notice of the 911 call, they were primarily concerned with rendering emergency aid to the
reportedly dead person within Room 10. Their conduct, including their intrusions into Room
10 and protective pat-down searches of the room’s occupants, was at all times consistent with
such purpose.

The remaining prongs of the Mitchell standard are also easily satisfied. Given the
stakes and absent other credibility-undermining circumstances, the 911 call reporting a death
due to a“drug deal gone bad” and specifying the motel room where the dead body would be
found provided both reasonable grounds for effectuating a warrantless attempted rescue of the
putative victim and a reasonable basis for doing so within the room specified. See, e.q.,
United Statesv. Holloway, 290 F.3d 1331, 1338-39 (11th Cir. 2002) (upholding under
emergency doctrine the search of home based on anonymous 911 calls reporting shooting);
Seymour v. Walker, 224 F.3d 542, 556 (6th Cir. 2000) (upholding under emergency doctrine
the warrantless entry of an apartment from which a phone call reporting a shooting was
made), cert. denied, 532 U.S. 989 (2001); Richardson, 208 F.3d at 629-31 (upholding under
emergency doctrine the search of aresidence based on anonymous 911 call that a dead body
would be found inside). So too did the call justify the officers in conducting pat-down
searches of the room’s occupants in order to assure their own safety prior to undertaking the
rescue effort. See Terry, 392 U.S. at 30-31. In so holding, | note that the searches at issue did
not exceed the scope of the exigency which justified their initiation, and that the officers did
not encounter anything at the scene that should have put them on notice that the 911 call
contained misinformation. See 3 LaFave, Search and Seizure, § 6.6(a), at 400-02
(emphasizing that, under the emergency exception to the warrant requirement, the intrusion in
guestion is and remains justified only to the extent that the officers are and continue to be
reasonably responding to an emergency). Indeed, if anything, the fact that the room specified
was the only one with its lights on at an early morning hour tended to corroborate the
reliability of the call.

V.
For the reasons stated, | denied defendants motions to suppress [document nos. 22
and 24].

I}
Paul Barbadoro
Chief Judge
July 3, 2002



